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A BILL is now pending before the Assembly 
branch of the New York Legislature designed 
to give the Banking Department supervision 
of mortgage companies, organized under the 
laws of another state, that transact business 
in New York. In addition to examination 


and report, the bill as originally introduced 
provided for the imposition of a yearly 


license fee of $500 for the privilege of trans- 
acting business in the state. This, bearing 
on all alike, was very nice for the large com- 
panies but very heavy for the little ones. 
Subsequently the bill was sent back to the 
Committee on Banks, who had previously re- 
ported it, and when it again emerged from 
their custody, it had undergone quite a change 
in respect to the license provision, for, in- 
stead of the $500 requirement, the bill pro- 
vided for the payment of a license fee of an 
amount equal to one-quarter of one per 
centum of its capital paid up and advertised 
as actual capital issued to the associaticn. 

Here, it will be seen, was a complete turn 
around of the proposed act in its effect upon 
the large and small companies. It was now 
very nice for the little companies with small 
capital, but burdensome upon the large ones. 
A company with $50,000 capital would only 
have to pay for the privilege, $125 yearly, 
while one of the large corporations having 
$1,000,000 capital, would be assessed $2,500 
for the same privilege. 

The Assembly Bank Committee are not yet 


through, however, with their tinkering pro- 
cess, for the bill has gone back to their hands 
a third time, and we now await such further 
developments as their wisdom may suggest. 


THE subject of trusts, and their prohibi- 
tion, is proving a weighty one for the Sena- 
torial branch of Congress to handle. After 
wrestling with the Sherman bill for nearly a 
week, introducing and discussing numerous 
amendments and changes, and, among other 
things, considering the constitutionality of 
the measure, doubted by some, the Senate 
has now sent the bill to the Committee on 
Judiciary, with instructions to report within 
twenty days. 


THE Windom bill to authorize the issue of 
treasury notes on deposit of silver bullion 
(published in our issue of February ist) was 
reported with amendments on March 27th by 
the House Committee on Coinage, Weights 
and Measures. We have not yet obtained a 
copy of the amended bill, and will publish it 
in our next issue. 

The substitute for the Windom bill re- 
ported by the Senate Finance Committee on 
February 25th (2 Banking Law Journal, 248), 
has not, at this writing, been discussed bythe 
Senate. We understand, however, that Sena- 
tor Reagan will shortly «speak upon this 
measure and the bill for the free coinage of 
silver. 

National bankers, we presume, still await 
with interest further discussion on the sub- 
ject of circulation. A number of bills on this 
subject still repose in Committee, including 
the Knox bill for a permanent national bank 
circulation, the Daniel bill designed to make 
silver bullion a basis for the issue of national 
bank notes, and the bill already once re- 
ported by the House Committee on Banking 
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and Currency to permit circulation to the 
extent of 100 per cent. of bonds deposited, 
instead of go per cent. as now provided. 


A DECISION by the Supreme Court of the 
United States in a case growing out of the 
failure of the Marine Bank in New York, will 
be found in this number, the opinion being 
written by Chief Justice Fuller. 

The plaintiff had deposited with the bank 
a sight draft on Boston, and before its collec- 
tion the bank failed. The plaintiff claimed 
that the title to the draft never passed to the 
bank, and sought to recover the proceeds in 
full. ‘The receiver, on the other hand, con- 
tended that, when deposited, the draft had 
been credited as cash, and consequently the 
bank took title, and plaintiff was simply en- 
titled to dividends as a general creditor. 

In brief, the court decides that, even though 
credited by the bank as cash, and a custom 
existed to allow a customer to draw before 
collection, this was not sufficient to establish 
title in the bank in the absence of an under- 
standing with the depositor, there being none, 
and, furthermore, in any event, the bank 
knowingly taking the draft when insolvent, 
committed a fraud which entitled the depos- 
itor to reclaim it or its proceeds. 


AT a meeting of the New York Clearing 


House Association on March 28th, the Sixth 


National Bank was restored to membership. 
The resolution introduced by Thomas L. 
James, president of the Lincoln National 
Bank, at the last meeting, providing that here- 
after no bank which is a member of the Clear- 
ing House shall.clear for any other bank, was 
referred to a special committee, which will 
report at the next meeting. 


Tue five per cent. interest movement, it 
seems, is contagious, and, spreading from 
New York to New Jersey, some of the legis- 
lators of the latter state recently became af- 
flicted, and introduced a similar measure in 
the legislature of that state. The bill came 
before the Assembly on the morning of March 
a5th, and after arguments pro and con, in- 
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cluding the contention that building and loan 
associations would be injuriously affected, re- 
ceived its death blow by a vote of 31 to 20. 

Meanwhile, in New York, the bill to reduce 
the rate to five per cent. still hangs fire. On 
March 26th it was again reported from com- 
mittee, for the consideration of the Senate, 
but a second discussion has not yet been had 
by that body. 


AN interesting case comes from Kansas 
fixing the point of time at which a bank, dis- 
counting a note before maturity and credit- 
ing the proceeds in account, becomes a dona 
fide purchaser for value so as to be entitled 
to enforce the note free from equities between 
the original parties. The court points out 
that the mere discount and credit to the de- 
positor will not clothe the bank with this 
character, but the amount must also be paid 
out on the order of the depositor, without 
notice of any infirmities in the paper, before 
the bank can occupy the position of a pur- 
chaser for value. 

In the present case the bank was held to 
have paid out the amount on its depositor’s 
order, although from the time of discount to 
the time of the suit, his balance was never 
less than $10,o00o—an amount largely in ex- 
cess of the note. But this amount had been 
drawn out many times and redeposited in the 
interim, and the proceeds were therefore re- 
garded as paid out. 


WHEN a man signs a note reading, “ For 
value received I promise to pay Smithers 
$2,000, payable at my convenience, and upon 
the express condition that I am to be the sole 
judge of such convenience and time of pay- 
ment,” he evidently does not intend that his 
liability on the obligation shall keep him 
awake nights. He fancies that he has got 
everything in his own hands and can pay 
when he pleases. Meanwhile the poor payee, 
unable to get the note discounted, carries it 
around in his pocket until, finally, after several 
years, in desperation he commences suit to 
see if he really has any rights thereunder. So, 
we infer, from the case of Smithers v. Junker 
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reported herein, decided by the Federal 
Court in Illinois. After the lapse of more 
than five years the payee of the note as set 
forth above demanded payment, and on re- 
fusal brought suit. The defendant and his 
attorney evidently thought that, as the former 
had exercised his judgment, that it was not yet 
convenient to pay the note, of which conven- 
ience he was by its terms the sole judge, the suit 
was premature,and accordingly a demurrer was 
interposed. Thecourt, however, overrules the 
demurrer, holds that such contracts should 
be construed liberally in favor of payees, 
holds that the note was payable in a reason- 
able time, to be determined by defendant, 
but that it was not contemplated that defend- 
ant should be the sole judge of the reasona- 
bleness of the time, and finally decides that 
when after five years payment was demanded, 
a reasonable time had elapsed and the note 
became due. 


In the New York Assembly on March 21st, 
J. K. O’Connor intreduced a bill providing 
revenue for the state by a special tax on cer- 
tain sales by brokers. It requires every bank- 
er, broker, or person dealing in stocks or 
bonds of corporations or in crude or refined 
petroleum, or in cotton, pork, grain, flour, tea, 
coffee, spices, or drugs,,to deliver a bill of 
sale or contract of sale on all amounts exceed- 
ing $100 to which shall be affixed an adhesive 
stamp or stamps procured from the comptrol- 
ler of a value of not less than one-fifth of 1 per- 
centum upon the gross amount of such sale. 
The bill does not apply to sale of any stocks, 
bonds, or securities, the actual delivery of 
which in certificates, specified by date and 
number in a bill of sale executed on the day 
of sale, is made within one day thereafter, or 
to sales which convey the right of possession 
to specific property or merchandise sold. 


The Canadian Parliament now have under 
consideration a new banking act, the provisions 
of which, when settled, we will give our read- 
ers through these columns. As we understand, 
the new bill will be but little more than a 
codification of the existing laws on the 
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subject of banking, with certain provisions 
added for guaranteeing the good faith of 
new banks, for securing the circulation of 
chartered banks, and for the redemption of 
notes by all banks at par in the different 
provinces of the Dominion. As to this lat- 
ter, we understand that at present a Quebec 
banknote is refused, unless at a heavy dis- 
count, in the maritime and Pacific provinces, 
and vice versa. 


THE examination before United States 
Commissioner Shields in the case of Peter 
J. Claassen, who for a short time enjoyed 
the distinction of being the president of 
the Sixth National Bank, was brought to a 
close on March a2ist, after quite a pro- 
tracted hearing. No testimony was offered 
in behalf of the accused, who on motion 
of District Attorney Mitchell was held for 
the action of the grand jury. We give be- 
low the remarks of the district attorney in 
moving that the accused be held, for, in 
brief language, they tell the interesting tale 
of the attempted bank wrecking as disclosed 
by the evidence offered. Mr. Mitchell 
said : 


“Tt seems tome unnecessary at this time 
to rehearse the testimony which has been 
produced in this case against the late presi- 
dent of the Sixth National Bank. I may 
refer generally, however, to such points, which 
have appeared in the testimony as seem 
to me not only to make out a probable cause, 
but seem to me to be almost conclusive evi- 
dence of the guilt, the criminality of Mr. 
Claassen in his conduct of the affairs of the 
bank as its chief officer. The charge 
against him is of embezzlement, abstraction 
and willful misapplication of the funds of 
this bank. The charge of embezzlement is 
one which involves a breach of trust and 
confidence which is reposed by a principal, 
a master, in an agent or a servant, as the 
case may be. The principal in this case 
was the Sixth National Bank ; the agent, 
the servant, was Peter J. Claassen. As soon 
as he came into the Sixth National Bank he had 
three cashier’s checks, each for $60,000, one 
made over to Simmons, another to John 
Satterlee & Co., of which firm Simmons was 
a partner, and another to Pell, Wallack & 
Co., Pell being the financial agent of Sim- 
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mons—all known to Mr. Claassen, and all 
of whose relations to Simmons were also 
known to Claassen. These checks were given 
on the statement that they were for loans. 
Notes were given on the same day, the 22d, 
these notes as originally drawn purporting, 
at least one of them did, that the collaterals 
to the loans should be, or were, New York 
Central and Delaware, Lackawanna & Western. 
No collaterals were put up until the evening 
of January 27th. We have traced some of 
these moneys of the Sixth National Bank, 
and we have shown that one of these checks 
for $60,000 went to pay Philip L. Meyer 
$60,000 on account of $70,000 which Philip 
L. Meyer had loaned to Simmons through 
Pell, his agent, to buy the stock from Leland 
to control the bank. So that this $60,000 
—this one $60,000 of the funds of the Sixth 
National Bank—went through these confed- 
erates, and by the direction of Claassen, for 
the express purpose of paying for the stock 
of the bank which Mr. Simmons, who had 
put Claassen in as president, bought from 
Leland ; and that was done all on one day; 
that $60,000 got back to Philip Meyer in 
the afternoon of the day on which he loaned 
$70,000 in his check to Pell for the account 


of Simmons, and Simmons was there, Sim- 


mons put Claassen in. Simmons put Claas- 
sen in to do this. Very well; asto that 
there was a misapplication, a willful mis- 
application, of the funds of the bank. 
“Now, then, in the next instance, he, on 
the very same afternoon, gives directions that 
the Lenox Hill Bank shall have its checks 
paid at the clearing house by the Sixth Na- 
tional ; and we have put in here the evidence 
that the Lenox Hill Bank was overdrawing its 
account ‘from the 24th day of January, which 
was the first day that the Sixth National 
cleared for the Lenox Hill. We have in here 
uncontradictedly the testimony of two credi- 
ble witnesses that even as late as the 28th day 
of January, when the president was remon- 
strated with because the Lenox Hill Bank 
was overdrawing its account at the Sixth Na- 
tional, he saitl: ‘Oh, well, they are liable to 
be overdrawn for about ten days hence.’ We 
have here the checks on the Lenox Hill Bank 
which went through the Sixth National and 
were paid by the Sixth National; and we 
show to you that every one of those checks 
that caused ‘that overdraft was drawn by 
Simmons, or by Watson, or by Pell, or Pell, 
Wallack & Co.—all drawn by some of these 
confederates. We have shown you conclu- 
sively (for we have the receipt of Mr. Claas- 
sen) that on the 23d day of January, Mr. 
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Claassen, having just been elected and taken 
his office as president, receipted as president 
in the name of the Sixth National Bank, by 
himself as president, for some $622,000 of 
the securities. On the 29th day of January 
the bank examiner called at the bank to as- 
certain its condition — its financial condition. 
The books of the bank called for. these 
$622,000 of securities. The president was 
called upon to produce them by the bank ex- 
aminer. He failed to produce them when 
called upon. He said that he would produce 
them or the money. He did succeed (and 
we know how he succeeded) in producing 
$201,000 of them. ‘They had all been 
pledged. Pledged by whom? By and through 
the agency of this same man Pell, whom this 
defendant knew to be the agent of Simmons 
in buying and pretending to pay for the stock 
of the bank. Having secured funds enough 
to take up the $201,000 of securities which 
had been put in pawn by these confederates, 
those were returned to the bank examiner 
and to the‘bank. What as to the others? 
As to the $433,000 in value—or $422,000 
or $421,000 par—these bonds have never 
been accounted for. ‘They are gone. ‘They 
were looted, and the bank was sacked of just 
so much money. ‘That is the crime of em- 
bezzlement. ‘The crime of embezzlement 
consists in being unable to account, when 
called upon by the proper authority, tor such 
securities, moneys, or funds as may have 
come into the possession of any person who 
is in the position of a servant or an agent, 
and to whom the property in respect to which 
the embezzlement has been charged has been 
committed for safe keeping. 

“Then, again, there is this further fact in 
evidence: Having disposed, as we have 
proven here, through various reputable bank- 
ing firms, of this $400,000 of securities of 
the bank, we have shown you how over 
$115,000 of the checks received from these 
bankers as advances on these securities were 
converted into cash. We have shown further 
how, when it was proposed by the agents of 
this syndicate that they should convert an- 
other check of Theodore W. Myers & Sons 
for $80,000 into cash, that Philip L. Meyer 
suggested to the agent Pell that he did not 
think it would be ‘ plausible’ to get any more 
money, they had so much. So they go to the 
Bank of North America and give to the Bank 
of North America a check of ‘Theodore W. 
Myers & Co., certified, on the, Continental 
Bank for $80,000, obtain a cashier’s check 
of the Bank of North America to the order 
of the Lenox Hill Bank, and they send up 
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on a deposit slip, which goes to the president 
—a deposit slip made out in the handwriting 
of Pell—$115,000 in gold certificates, this 
check for $80,000, and some other checks, 
which make up a deposit of $207,800, under 
the eyes of this president, who knew all these 
men, who knew their relations; and he re- 
ceives and credits to the Lenox Hill Bank 
$207,800 of moneys advanced on the bonds 
of his own bank. Now, it is not necessary 
to prove that. The fact that he did not ac- 
count for the $423,000 when he was called 
upon to account is sufficient. But this is 
only another illustration and another incident 
which confirms and strengthens the fact that 
.this was by him an embezzlement, an abstrac- 
tion, and a misapplication of the funds of 
the bank, criminal and without any excuse 
whatever; the grossest instance of a breach 
of trust and confidence that ever has come 
to my knowledge. 

“] shall not detain you with any further 
remarks or suggestions with reference to these 
checks of $60,000, although I believe that if 
there had been no other question of this 
larger amount, that would be a matter which 
should be investigated by the Grand Jury as 
a misapplication—a wilful misapplication—of 
the funds of this bank and for the use and 
benefit of this man Claassen and of his con- 
federates. He himself did obtain a benefit 
from these transactions. It is in evidence 
here that $210,000 shares of the capital stock 
of this bank were transferred by Simmons to 
him. Why? ‘That is for him to explain and 
he does not explain it; he has declined to 
explain it, and his counsel tell you that they 
have decided that it is unnecessary to put 
him on the stand to explain these matters. 
Certainly, if they demanded an examination, 
they might better have gone on after these 
facts had been proven than to have at this 
time, when these facts, these damaging facts, 
all have come out, and when all these matters 
which have been proven here by the Govern- 
ment called for explanation—than to have 
now at this time substantially, so far as they 
could, waived an examination of the man 
who is charged with the crime. 

“T submit that there can be no question, 
so far as your Honor is concerned, that prob- 
able cause has been shown, even if we have 
not demonstrated to your satisfaction the 
guilt of the accused.” 
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WESTERN MORTGAGE LOANS TO 
HOMESTEADERS. 


A few months ago, it will be remembered, 
considerable excitement was created among 


investors interested in Western mortgages by 
a decision in a distnct court in Kansas ren- 
dered by Judge Botkin, to the effect that an 
agreement to mortgage his land made by a 
pre-emptor with a loan company, before final 
proof of his title, and on which the company 
had advanced him money, was not enforce- 
able. At that time the subject was consid- 
ered exhaustively in two successive articles 
published in the Journats of November 15 
and December 1, 1889, which led to the 
conclusion that the decision of Judge Bot 
kin was erroneous and would not be sus- 
tained. 

In the present number we publish a further 
decision of Judge Botkin, rendered in Sew- 
ard county, Kansas, this time involving the 
validity of a mortgage made prior to final 
proof by a person claiming land under the 
Homestead Act of 1866. In this instance, 
it will be seen, the validity of the mortgage 
is affirmed, and Judge Botkin attempts to dis- 
tinguish this case from that of agreements to 
give a mortgage made by pre emptors under 
the act of 1841. 

‘The ground of the distinction is put on 
the principle that in 1841 a mortgage was 
generally regarded as an alienation of the 
land, while in 1866 the modern equitable 
doctrine of a mere pledge prevailed. The 
distinction is, in our judgment, illusory, and 
we see no reason for changing the opinion 
expressed in the previous numbers of oar is- 
sue, that mortgages in either case are not 
within the intent of the provisions of either 
the Pre-emption or the Homestead Act for- 
bidding alienation prior to final proof. We 
doubt not that such will eventually be the 
well established legal interpretation whenever 
the question comes before an authoritative 
tribunal. 
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LIABILITY TO TRUE OWNER 
AFTER PAYMENT OF CHECK 
TO WRONG PARTY. e 


An interesting case will be found herein, 
decided by the Supreme Court of Tennessee, 
which considers a question of much import- 
ance to bankers, namely, whether the payment 
of a check by_a bank to a person other than 
the rightful holder constitutes an acceptance 
sufficient to entitle the true owner to sue the 
bank thereon, or whether the latter’s only 
remedy will be against the check drawer on 
refusal of the bank to pay. ‘There exists in 
the United States, as is well known, two dis. 


tinct and divergent lines of decisions, the one 


to the effect that a check holder has a right 
of action against the bank upon the instru- 
ment without any acceptance by the latter ; 
the other that the holder of an unaccepted 
check cannot sue the bank before acceptance, 
but can only look to the drawer upon non- 
payment. ‘The question here presented, it is 
obvious, has to do with those jurisdictions 
only wherein the latter rule prevails, which 
include, however, the federal courts, New 
York, Pennsylvania, and many other states- 

In the case published, which we will here 
briefly mention, before giving consideration 
to the question stated, a depositor in a bank 
had drawn his check to the order of the plain- 
tiff in payment of a debt. The check had 
been paid by the bank to somebody—it 
claimed to the plaintiff—and charged up to 
the drawer. The plaintiff, claiming that he 
had never received payment of the check, in- 
stituted suit against both bank and check 
drawer, seeking recovery against whoever 
should be held legally liable to him therefor. 
The bank claimed that it had paid the check to 
the plaintiff in person, and although its officers 
could not, from memory, swear to this, they 
proved the rule and custom of the bank not 
to require indorsement upon payment of a 
check to the payee personally, while in the 
case of an order chéck presented by a party 
other than the payee, indorsement was always 


required. From this, and the possession of 
the check, unindorsed, by the bank, it was 
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contended a presumption of payment to the 
payee named was raised. ‘The court, how- 
ever, held that this presumption could not 
prevail in the face of the positive and uncon- 
tradicted testimony of the plaintiff that he 
never collected or authorized the collection 
of the check, especially as the bank’s custom 
not to require indorsement was contrary to 
the usage of commerce. 

Finding that the check had never been 
paid by the bank to plaintiff, and further hold- 
ing, under the doctrine of subsequent ratifica- 
tion (although the check had never actually 


come into plaintiff's hands), that the instru- . 


ment had been delivered to plaintiff so as to 
entitle him to maintain an action thereon, the 
court then considers the main question in the 
case, which we here make the subject of this 
brief sketch, namely, whether the act of pay- 
ing the check to somebody, supposed to be 
plaintiff, and charging it up to the account 
of the drawer, was a sufficient acceptance to 
entitle the plaintiff to maintain an action 
against the bank thereon, which he could not 
have done as the mere holder of an unac- 
cepted check. The affirmative of the proposi- 
tion is held by a majority of the court, two 
justices dissenting, and the bank held liable 
to again pay the amount to the true owner as 
upon an accepted check. 

Looking for other decisions on the ques- 
tion, and taking, first, the national courts, 
we find the federal rule, (which is binding as 
law upon all the United States courts), di- 
rectly to the negative of the proposition here 
discussed. ‘The precise question arose and 
was determined by the Supreme Court of the 
United States in 1876, in the case of Bank v. 
Whitman, 94 U.S., 343. A bank had paid 
a check on the forged indorsement of the 
payee’s name, and charged it in account to 
the drawer. ‘The real payee sued the bank 
for the amount, but the court held that there 
had been no acceptance and denied recovery. 
Speaking of the contention that the payment 
of the check in the manner described estab- 
lished such an acceptance as creates a privity 
between the payee and the bank, the court 
said : 


om Amemnuereranbensesdanoea& & 
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“This argument is based upon the er- 
roneous assumption that the bank has paid 
this check. If this were true, it would have 
discharged all of its duty, and there would 
be an end of theclaim against it. ‘The bank 
supposed that it had paid the check, but this 
was anerror. ‘The money it paid was upon 
a pretended -and not a real indorsement of 
the name of the payee. ‘The real indors- 
ment of the payee was as necessary to a 
valid payment as the real signature of 
the drawer, and in law. the’ check 
remains unpaid. 
ment did not diminish the funds of the 
drawer in the bank, or put money in the 
pocket of the person entitled to the payment. 
The state of the account was the same after 
the pretended payment as it was before. 

“We cannot recognize the argument that 
a payment of the amount of a check or sight 
draft under such circumstances amounts to 
an acceptance, creating a privity of contract 
with the real owner. It is difficult to con- 
strue a payment as an acceptance under any 
circumstances. The two things are essentially 
different. One is a promise to perform an 
act, the other an actual performance. <A 
banker or an individual may be ready to 
make actual payment of a check or draft 


when presented, while unwilling to make a 


promise to pay at a future time. Many on 
the other hand, are more ready to promise to 
pay that to meet the promise when required. 
The difference between the transactions is 
essential and inherent.” 

The court further said that the charging 
of the payment in account was a mistake 
which could be rectified, and it could not 
perceive that such a mistaken recognition of 
the validity of the payment could create an 
additional or different contract between the 
bank and the owner. 

The decision thus made while in accord 
with a previous decision of the same court, 
Bank v. Millard, 1o Wall., 152, on the 
point that a payment on a forged indorse- 
ment is not an acceptance which will entitle 
the payee to sue, is contrary to a dictum of 
Mr. Justice Davis in that case as to the ef- 
fect of charging the payment to the drawer 
upon the bank’s liability to the holder. In 
that case the bank had once paid a check on 
a forged indorsement of Millard’s (the payee’s) 
name. Ascertaining and exposing forgery, 
and recovering possessing of the check, Mil- 


Its pretended pay-. 
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lard presented the same to the bank.and de- 
manded payment to himself. On refusal of 
the bank he brought suit. The supreme 
court announced the rule that the holder of 
a check cannot sue the bank for refusing 
payment in the absence of proof that it was 
accepted by the bank, and the judgment was 
adverse to the holder. In the concluding 
part of its opinion, however, the court 
said : 

“Tt may be, if it could be shown that the 
bank had charged the check on its books 
against the drawer, and settled with him on 
that basis, that the plaintiff could recover on 
the count for money had and received on the 
ground that the rule ex eguo et bono would 
be applicable, as the bank having assented to 
the order and communicated its assent to the 
paymaster (the drawer), would be considered 
as holding the money thus appropriated for 
the plaintiff's use, and therefore under an im- 
plied promise to pay it on demand.” 


Subsequently on a new trial of the case, 
the bank admitted that it had charged the 
check on its books against the drawer and set- 
tled with him on that basis, and the Supreme 
Court of the District of Columbia thereupon 
allowed a recovery. Millard v. National 
Bank of the Republic, 3 McArthur, 541. 

But the later case of Bank v. Whitman, 
makes a positive rule that the act of the bank 
in paying by mistake to a wrong party and 
charging the payment to the drawer, is not 
an acceptance and gives the real payee or 
holder no right of action against the bank. 

Having thus presented the Federal rule, 
where else has the question been considered 
and decided? ‘The Supreme Court of Ten- 
nessee, in the opinion published, say that the 
only other courts which have passed upon the 
subject are those of Pennsylvania and Ohio, 
which support the view of Mr. Justice Davis 
in Bank v. Millard, that the inference of ac- 
ceptance is to be drawn from the charging of 
the check to the drawer’s account, citing 
Bank v. Cook, 73 Pa. St., 483; Saylor v. 
Bushong, 100 Pa. St., 23; Dodge v. Bank, 
20 Ohio St., 234. 

Turning to the Pennsylvania case of Bank 
v. Cook, we find a case identical in fact to 
those we have been considering, where the 
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payee’s name was indorsed without authority 
and the money paid to an unauthorized 
holder and charged to the drawer in account. 
‘The payee thereafter sued the bank on the 
check, and the court held that the act of the 
bank was equivalent to acceptance, and bound 
it to pay the amount to the payee the same 
as a certified check would. ‘This decision 
was rendered in 1873, prior to the decision 
by the Supreme Court of the United States 
in Bank v. Whitman, and it was based on 
the language of Mr. Justice Davis in Bank 
v.. Millard, that the charging of the amount 
to the drawer might be held to make the 
bank liable to the payee. 


The subsequent case of Saylor v. Bushong, 
100 Pa. State, was decided in 1882, after the 
decision in Bank v. Whitman, announcing 
' the federal rule. A depositor in a bank who 
had given his check to the plaintiff, there- 
after settled with the bank, omitting there- 
from the amount of plaintiff's check, which 
the bank retained. Plaintiff sued the bank 
on the check and the court held there was 
evidence from which a jury might infer an 
implied promise on the part of the bank to 
pay the check to the plaintiff. ‘The court 
quoted with approval the previous decision of 
Bank v. Cook, and said: 


“When a depositor settles his account with 
the bank, and leaves the exact amount of an 
outstanding check expressly for its payment, 
and the bank tacitly retains the money and 
settles on that basis, it is liable to the holder 
on the implied acceptance.” 


. Here, then, we have the Pennsylvania state 
rule, announced in a decision made before, 
and quoted with approval in a decision after, 
Bank v. Whitman, to the contrary of the 
federal rule, namely: That the payment by a 
bank to a wrong person, and charging the 
amount in account, supposing him to be the 
party entitled thereto, is to be taken as an 
acceptance, rendering it liable to the true 
holder of the check. 


But this, we believe, is as faras the state au- 
thorities extend (with the exception of the 
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Tennessee case just decided), which, while 
recognizing the rule that the holder of an 
unaccepted check cannot sue the bank, hold 
that the act of the bank in paying to the 
wrong party, and charging in account, will 
constitute an acceptance and thus vest him 
with a right of action. ‘True, the Tennessee 
court also classes Ohio with Pennsylvania 
in this regard, but although the cited case of 
Dodge v. Bank, 20 Ohio St., 234, was one 
where the real payee was allowed to recover 
from the bank, after the latter had paid a 
check to a false impersonator, the opinion 
does not place the right of recovery on the 
ground that the bank had accepted the check, 
and a line of decisions in Ohio are to be 
found holding that a check drawn against 
funds on deposit operates as an assignment of 
the amount to the holder, from which it is to 
be inferred that, without acceptance, the 
check-holder could sue the bank. See 
Stewart v. Smith, 17 Ohio St., 82, 85; 
Bailey v. Burgess, 5 Ohio St., 15. 


Beyond this, we find but one other case 
touching the question. Van Bibber v. Bank 
of Louisiana, 14 La. Ann., 481. ‘Therea 
bank was held liable to the payees of a check 
which it had previously paid their collector, 
on the forged indorsement of their names by 
him. The decision, however, does not pro- 
ceed on the theory that the mistaken payment 
gave the holders a right of action as upon an 
accepted check, which as holders of an un- 
accepted check they would not have, for the 
court in its opinion says : 


“There was an implied engagement on the 
part of the bank to pay to third parties the 
checks drawn in their favor by depositors, and 
thus there was a privity of contract between 
the plaintiffs and the bank.” 


This is, in effect, a ruling thatthe holder of 
an unaccepted check can sue the bank there- 
on, and a decision made thereunder that 
payees may recover the amount of a check 
paid by mistake to the wrong party has no 
weight as authority upon the question: dis- 
cussed, which only has pertinence in those 
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jurisdictions where the check-holder cannot 
sue the bank before acceptance. 

Subsequently in Louisiana the rule was es- 
tablished that the holder of an unaccepted 
check has no right of action against the bank 
in case of its refusal to pay, Case v. Hender- 
son, 23, La. Ann., 49, but this rule, subse- 
quently established, cannot, of course, change 
the meaning or effect of a previous decision 
rendered on the theory that a check-holder 
can sue the bank in any event. 

Briefly summarizing the law we see : 

1. That the question whether a payment 
toa wrong party and charging the drawer 
with the amount is an acceptance is only im- 
portant in those jurisdictions where, other- 
wise, the check-holder would have no right of 
action against the bank. 

2. In the federal courts, the rule that the 
holder of an unaccepted check cannot sue the 
bank prevails, and further it is now established 
that payment to the wrong party and charg- 
ing the drawer with the amount does not 
constitute an acceptance so as to entitle the 
true owner to sue, but his only remedy is 
against the check-drawer. 

3. The only other courts which have dis- 
cussed the precise question are those of Penn- 
sylvania and Tennessee, in both of which 
states the same rule that the holder of an un- 
accepted check cannot sue the bank prevails, 
but in both of which, contrary to the ruling 
of the Supreme Court, it is held the payment 
to a wrong party and charging to the drawer 
is an acceptance entitling the holder to sue 
the bank. In the Tennessee case, just de- 
cided, two justices dissent, among other rea- 
sons on the ground of policy in establishing 
two conflicting rules, federal and state, within 
the borders of a single state. 

4. Further, an important question here 
springs up, whether in a state where a mistaken 
payment and charge to the drawer is held an 
implied acceptance, the enactment of a stat- 
ute requiring acceptances to be in writing 
would not operate to prevent the action of the 
bank being regarded as an acceptance, and 
consequently render it non-liable to the check 
holder. ‘Tennessee and Pennsylvania are the 
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only two states we have seen where such acts 
have yet been heldas acceptances. In Tennes- 
see, acceptances are not required to be in writ- 
ing, so that the rule just announced by her 
court will stand inanyevent. In Pennsylvania, 
however, the act of May 1o, 1881, provides 
“that no person within this state shall be 
charged as an acceptor on a bill of exchange, 
draft or order drawn for the payment of 
money, exceeding twenty dollars, unless his 
acceptance shall be in writing, signed by him- 
self or his lawful agent.” 

This statute was enacted subsequent to the 
first Pennsylvania decision cited, and subse- 
quent also to the date when the cause of ac- 
tion arose in the second case, though prior to 
its decision. The effect of such a statute, 
therefore, upon the bank’s obligation upon an 
acceptance implied from circumstances, did 
not come up for consideration in those cases. 
We have given the question only slight con- 
sideration, but at first view the conclusion 
would seem warranted that a statute requir- 
ing acceptance to be in writing, would neces- 
sarily bar an action predicated upon an ac- 
cepted check, where the acceptance was not 
written, but only implied from the act of the 
bank in paying the wrong party, under the 
supposition that he was the holder, and charg- 
ing the check to the drawer. _If this view is 
correct, the statute cited would abrogate the 
Pennyslvania rule that the holder of a check, 
paid by the bank to an unauthorized party, 
and charged in account, can sue the bank 
thereon, and leave Tennessee as the 
only state where, at present, such a rule pre. 
vails, with the federal courts to the con- 
trary. 
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LEGAL DECISIONS. 


DEPOSIT OF DRAFT—CREDIT AS 
CASH—INSOLVENCY OF BANK— 
TITLE TO PROCEEDS—RIGHT OF 
DEPOSITOR TO RECOVER. 


Court of the United States, 
March 3, 1890. 


St. Louis & San Francisco RaILway 
Co. v. JOHNSTON. 


The plaintiff company deposited with the Marine National 
Bank of New York, asigh: draft on Boston. The draft 
was credited as cash, but not with the knowledge or by 
the request of the company, and there was no express ar- 
rangement or understanding between plaintiff company 
and the bank that deposits of out-of-town paper should be 
treated ascash. At the date of deposit, the Marine Bank 
was insolvent, and its assets were placed in the hands of a 
receiver while the proceeds of the draft were in the hands 
of a Boston bank to whom it had been transmitted for col- 
lection. In an action by plaintiff company to recover the 


proceeds of the draft as being its property, 

Held, 1. The mere credit as cash for convenience, notwith- 
standing it may be a recognized usage to allow a customer 
to draw before collection, is not sufficient to establish title 
in the bank upon deposit,in the absence of an under- 
standing with the depositor that the bank should become 
owner of the paper. 

2. The bank being insolvent, its acceptance of the deposit 
was a fraud which entitled the depositor to reclaim the 
draft or its proceeds. 


Appeal from the Circuit Court of the 
United States for the Southern District of 
New York. 

For more than five years prior to the 6th 
day of May, 1884, the St. Louis and San 
Francisco Railway Company had an account 
with the Marine National Bank of the city 
of New York. On the sth day of May of 
that year it drew a sight draft on the Atchi- 
son, Topeka and Santa Fe Railroad Com- 
pany, at Boston, Massachusetts, payable to 
the order of, the Marine Bank, for the sum 
of $17,835, an amount due from the latter 
company, and sent the same to the Marine 
Bank with a deposit ticket filled up by the 
assistant treasurer of the San Francisco Com- 
company, in the following words and figures: 


“Deposited by the St. Louis and San 
Francisco Railway Company in the Marine 
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“* Checks....... cccccee GER SS. 
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The messenger who took the draft and de- 
posit ticket to the bank had no special in- 
structions, and handed them to an assistant 
of the receiving teller, who was absent at the 
time. ‘The railway company’s passbook was 
then, and had been since April 30, 1884, in 
the possession of the bank, and no entry was 
made in it until some days afterward, and 
then not by direction of the railway com- 
pany. ‘The assistant receiving teller applied 
to the assistant cashier for instructions, and 
was by him directed to receive the draft as 
cash, and it was so entered on the credit 
ledger of dealers with the bank, but not with 
the knowledge or by the request of the rail- 
way company. ‘The Marine Bank sent the 
draft to the Atlantic National Bank of 
Boston for collection and credit, and it was 
by that bank presented to the Atchison Com- 
pany on the 6th day of May, 1884, and that 
company at five minutes before one o’clock 
P. M. of that day delivered its check on the 
National Bank of North America to the At- 
lantic Bank, which was presented for pay- 
ment and paid to the Atlantic Bank on May 
7, 1884. The Marine Bank was insolvent 
when it received the draft, and closed its 
doors at twenty minutes before eleven o’clock 
on the morning of the 6th of May, 1884, and 
never resumed business. 

Walter S. Johnston was appointed receiver 
of the bank on the 13th of May, 1884, and 
thereupon a correspondence ensued between 
the receiver and the San Francisco Company, 
which resulted in an agreement between them 
that the receiver might retain the proceeds, 
subject to the right of the San Francisco 
Company to assert its claim thereto, which it 
does in this action. It is conceded that the 
Marine Bank never paid or advanced any- 
thing to the San Francisco Company on the 
draft, and that the latter, at the time the 
draft was sent to the bank, or at any time 
since, was not indebted to it. The balance 
to the credit of the railway company in the 
Marine Bank at nine o’clock A. M. on May 
6, 1884, not including the draft, was $117,- 
981.72, besides some checks it had drawn 
and which it was obliged to take up. 
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The treasurer and assistant treasurer of 
the railway company testified that there was 
no arrangement or understanding, verbal or 
written, or dealing, to their knowledge, with 
the Marine Bank, by which the San Francisco 
Company was authorized or entitled to draw 
against out-of town paper before actual col- 
lection, and that no drafts were ever so drawn; 
that they knew of no such agreement, verbal 
or in writing; that they drew on what they 
had and not on what they did not have ; 
that the railway company had no occasion to 
draw against drafts or checks before collec- 
tion, and did not do so; and that the com- 
pany was allowed interest on its daily bal- 
ances. Four deposits of out-of-town paper, 
other than that in question, were proven to 
have been made under the dates of August 
23, August 27, and November 3, 1883, and 
April 10, 1884. The deposit tickets in each 
case referred to the deposits as “ checks.” 
The deposits of August 23, August 27, and 
November 3, were made up of two items 
each, but neither was marked on the tickets 
as cash, and there was no evidence that either 
of them was. The receiving teller testified 
that generally foreign paper (paper outside 
of the city of New York), of large amount, 
when received, was marked “F,” and such 
a mark in red pencil appeared on the de- 
posit tickets of November 3, 1883, for $17,- 
860 ; of April 10, 1884, for $18,930; and of 
May 5, 1884, for $17,835, being the deposit 
in controversy. The witness said this was 
done, so “that if any of the officers should 
ask what certain checks consisted of—if a 
large deposit—we would be able to tell.” 
These drafts or checks on banks outside of 
the city were kept on a slip called “ foreign 
and general office slip,” and put in a different 
pigeonhole from that where domestic paper 
was placed. 


The assistant note-teller had charge of the 
transmission of paper drawn on banks or 
persons outside of the city of New York, and 
testified thus : 

_ “Question. And all that you had to do, as 
it was out-of-town paper, was to transmit it 
for collection, was it not? Answer. And see 
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that we got the money backagain. Q. Those 
were all your duties in regard to it? A, 
Well, I had other duties. Q. What were 
they? A. To see that the St. Louis and San 
Francisco Railway Company did not deposit 
too many large foreign checks as cash. Q. 
Why did you doso? A. Because I had entire 
charge of the foreign checks. The foreign 
checks are usually out five days, and that is 
five days’ interest, and unless those concerned 
kept a large balance we charged them ex- 
change, and where we paid interest on the 
balances we then charged interest and ex- 
change where they kept large balances, and 
for that reason we watched all foreign checks 
deposited. * * * Q. What were the in- 
structions you received in regard to the St. 
Louis and San Francisco Railway Company ? 
A. To see whether they were depositing many 
large foreign checks and how much it cost, 
and whether it was advisable to get exchange 
from them. * * * Q. Do you recollect what 
officer it was who gave you those instructions ? 
A. No, sir. Q. Did you ever after that en- 
force them? A. I do not understand the 
meaning of the word ‘enforce.’ I notified 
the officers of all large checks deposited 
by the St. Louis and San Francisco Railway 
Company. Q. How frequently? A. I don’t 
remember ; as often as they came in.” 


This particular draft was marked “ F,” and 
put in the foreign pigeonhole, and credited 
as cash by direction of the assistant cashier. 
The form of letter universally used in trans- 
mitting foreign paper for collection was put 
in by defendant, and contained this para- 
graph: “Please return as promptly as pos- 
sible all unpaid collections protested, unless 
marked thus, X, when please return without 
protest.” In the five instances of the de- 
posit of these out-of-town drafts, they were 
credited to the San Francisco Company on 
the bank’s books, and the San Francisco 
Company entered and added their amount on 
the margin of its checkbook. 

It appeared from other evidence that the 
bank had been insolvent for a year, and that 
it was hopelessly so on Saturday, the third 
day of May, and until its doors were closed. 
The receiver said that he got judgment for 
over $730,000 on the over-drafts of a firm 
doing business with the bank, which over- 
drafts occurred in the last two or three days 
in one account, and had been running for 
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two or three weeks in the other account ; 
that the over-draft in the individual account 
of one of the partners amounted to $140,000 ; 
in the firm account, to $300,000; and in 
the firm special account, to $350,000, most 
of which was before Saturday, the 3d of 
May. Estimating the assets of the bank at 
what they were actually worth, and not at 
their face value, the deficit, according to the 
receiver’s judgment when he took charge, was 
over a million anda half of dollars. The 
bank was really insolvent from the time the 
indebtedness from the firm in question, which 
was insolvent, grew to such a point that, if 
called and not paid, the bank could not meet 
its obligations. ‘The president of the Marine 
Bank was a partner of that firm. 


The bill in this case was filed to obtain the 
proceeds of the draft as the property of the 
San Francisco Company, and, among other 
things, alleged : 

“On the said 5th day of May it was well 
known to the said bank and to its officers, 
and so the fact was, that the said bank was 
insolvent, and well knowing the fact, the said 
bank wrongfully neglected to disclose the 
same to your orator, but by continuing busi- 
ness with open doors and otherwise repre- 
senting to your orator and all other persons 
dealing with it that thesaid bank was solvent, 
and on the faith of such representations your 
orator believed the said bank to be solvent, 
and had no knowledge or suspicion or means 
of knowing that it was insolvent or in danger 
of becoming so, and acting upon such repre- 
sentations and relying on the solvency of said 
bank, your orator delivered the said draft to 
it, and the bank received the same for collec- 
tion, as aforesaid. ‘Thereafter, and on the 
same day, the said bank, by its cashier, in- 
dorsed the said draft as follows: ‘ Pay At- 
lantic National Bank of Boston or order, for 
collection, fof account of Marine National 
Bank of the city of New York,’ and trans- 
mitted the said draft, so indorsed, to the said 
Atlantic National Bank for collection.” 

And “that, by reason of the premises, the 
’ said draft, when delivered as aforesaid to the 
said bank, did not become the property of 
the said bank, and that your orator did not 
part with its title to or interest in the said 
draft, but that it remained the property of 
your orator, and that the proceeds of the said 
draft, when collected, likewise did not become 
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the property of the said bank, or of the de 
fendant, but remained always, and still are, 
the property of your orator, and your orator 
is entitled to follow them specifically into the 
hands of the defendant and to recover them 
from him.” 

Upon final hearing the bill was dismissed 
and the opinion of the circuit court will be 
found reported in 23 Blatchford, 489, and in 
27 Fed. Rep. 243. 

Mr. Chief Justice Futter delivered the 
opinion of the court. 

This was not the deposit of a check on the 
Marine Bank itself. In such a case it was 
held in Oddie v. National City Bank, 45 N. 
Y., 735, that the check, if received and cred- 
ited, could not be charged back for want of 
funds. Nor was it a check on another bank, 
as to which Cuurcu, C. J., remarks, a differ- 
ent principle would be applied, as the pre- 
sumption of dgency might arise. It was a 
sight draft drawn by the San Francisco Com- 
pany on its debtor in Boston, and collected 
through Marine Bank’s correspondent at that 
place. Neither it, nor the money collected 
upon it, passed into the hands of any third 
person for value. ‘The collection was made 
after the Marine Bank had closed it doors. It 
is not claimed that there was any express ar- 
rangement or understanding between the San 
Francisco Company and the bank that the 
deposit of out-of-town paper should be 
treated as cash. Can such an understanding 
be implied from the mere fact that the San 
Francisco Company was credited with the 
draft upon the books of the bank, as if the 
deposit were of money, although the deposit 
ticket named it under the head of checks, and 
that the company itself added on the stubs 
of its checkbook such deposits to the current 
amount, coupled with an alleged commercial 
usage to allow good customers to draw against 
a credit thus created? In five years of 
business between them, the San Francisco 
Company had never drawn against such pa- 
per. The evidence of the bank’s clerks 
leaves no doubt that, as to out-of-town drafts 
for large amounts, the bank kept track of 
them and reserved the right to charge ex- 
change and also interest for the average time 
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taken in collection, notwithstanding its 
agreement to pay interest on the daily bal- 
ances. This was not consistent with the 
theory of an understanding between the bank 
and the company that the title to this and 
similar drafts should pass absolutely to the 
bank. If the draft had not been paid, the 
bank could have cancelled the credit, as it 
clearly accepted no risk on the paper. The 
draft was entered at its full value, which in- 
dicated that it was not discounted, but cred- 
ited for convenience and in anticipation of 
its payment. 

It is settled law in this court that the 
holder of a bank check cannot sue the bank 
for refusing payment, in the absence of proof 
that it was accepted by the bank or charged 
against the drawer. Bank of the Republic v. 
Millard, io Wall. 152; First National 
Bank v. Whitman, 94 U. S., 343, 3443 
Laclede Bank v. Schuler, 120 U.S., §11, 
514; but the depositor can sue for the 
breach of contract to honor his checks. If, 
under the circumstances disclosed in this 
case, the only balance the San Francisco 
Company had was made up of the deposit of 
this draft, and it had drawn against it, and the 
bank had declined to honor the check, could 
the San Francisco Company have sustained 
an action on the ground of a general com- 
mercial usage, when by the course of dealing 
for five years it had never drawn against paper 
so deposited ? Because banks often let good 
customers overdraw, do the latter thereby get 
the right to do so when the bank deems it 
improper to permit it? Undoubtedly if the 
San Francisco Company had overdrawn, and 
this draft had been credited to cover the 
overdraft, or if the company had drawn 
against the draft, the bank could hold 
the paper until the account was squared. 
And if the bank had transferred the draft to 
one occupying the position of a dona fide 
holder, such transfer would have conferred 
title on its transferee by reason of its reputed 
ownership, so far as the latter was concerned. 
Metropolitan National Bank v. Loyd, 90 N. 
Y., 530. 

In that case, as was reported in 25 Hun, 
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101, which was affirmed in go N. Y., 530, the 
court of appeals remarking in reference to 
the opinion that it “so fully reviews the evi- 
dence and the authorities that we should be 
content with simply expressing our concur- 
rence, if the case had not been sent here by 
that court as involving a question of law 
which ought to be reviewed,” the Supreme 
Court says “ that the intention that the check 
should be received as cash is to be inferred 
from the fact that the check was due im- 
mediately and was drawn on a bank, and for 
all purposes of the parties was equivalent to 
so much money, * * * and such in- 
tention is confirmed by preceding transac- 
tions, admitted by the depositor,in which 
checks were deposited and entered as cash 
in his bank book, and that the custom of the 
bank in its dealings with him was to credit 
him with all his checks as money.” 

And in Scott v. Ocean Bank, 23 N. Y., 
289, it was held that “the property in notes 
or bills transmitted to a banker by his cus- 
tomer to be credited the latter, vests in the 
banker only when he has become absolutely 
responsible for the amount to the depositor,” 
and that “such an obligation, previous to 
the collection of the bill, can only be estab- 
lished by a contract to be expressly proved or 
inferred from an unequivocal course of deal- 
ing.” 

“ Every man who pays bills not then due 
into the hands of his banker,” said Lord 
ELLENBOROUGH in Giles v. Perkins, 9 East, 
11, 14, “places them there as in the hands 
of his agent to obtain payment of them when 
due. If the banker discount the bill, or ad- 
vance money upon the credit of it, that alters 
the case ; he then acquires the entire property 
in it, or has a lien on it pro ¢anto for his ad- 
vance.” 

If there be no bargain that the property 
should be changed, the relation resembles 
that of principal and agent. Mcre liberty to 
draw does not make out such a bargain, par- 
ticularly where interest is allowed by the 
banker upon the bills only from the time 
when their amount is received: x parte 
Barkworth, 2 De Gex & Jones, 194; Zhomp- 
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son vy. Giles, 2 Barn. & Cress., 422 ; Ex parte 
Sargeant, 1 Rose., 153. 

The question was one of fact rather than 
of law, and we think there should be some- 
thing more in the evidence tending to es- 
tablish that the San Francisco Company un- 
derstood that the bank had become owner of 
the paper, than these mere credits for con- 
venience, before that can be held to be the 
fact, notwitstanding it may be a recognized 
usage to allow a customer to draw. So far 
from there being shown an unequivocal 
course of dealing tending to support that con- 
clusion, it seems to us the tendency of the 
evidence is otherwise. 

But if there could be any question on that 
branch of the case, we are unable to see that 
there could be on the other. This bank was 
hopelessly insolvent when the deposit was 
made, made so apparently by the operations of 
a firm of which the president of the bank 
was amember. ‘The knowledge of the presi- 
dent was the knowledge of the bank. Jar- 
tinv. Webb, 110 U.S.,7, 15 ; Bank v. Wal- 
ker, 130 U. S., 267; Cragie v. Hadley, 99 
N. Y., 131. In the latter case, it was held 
that the acceptance of a deposit by a bank 
irretrievably insolvent, constituted such a 
fraud as entitled the depositor to reclaim his 
drafts or their proceeds. And the Anony- 
mous Case, 67 N. Y., 598, was approved, 
where a draft was purchased from the de- 
fendants, who were bankers, when they were 
hopelessly insolvent, to their knowledge, and 
the court held the defendants guilty of fraud 
in contracting the debt, and said their 
conduct was not like that of a trader “ who 
has become embarrassed and insolvent, and 
yet has reasonable hopes that by continuing 
in business he may retrieve his fortunes. In 
such a case he may buy goods on credit, mak- 
ing no false representations, without the 
necessary imputation of dishonesty. JVicho/s 
v. Pinner, 18 N. Y., 295; Brown v. Mont. 
gomery, 201d., 287; Johnson v. Morrell, 2 
Keyes, 655; Chaffee v. Fort, 2 Lans., 81. 
But it is believed that no case can be found 
in the books holding that a trader who was 
hopelessly insolvent, knew that he could not 
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pay his debts and that he must fail in business 
and thus disappoint his creditors, could 
honestly take advantage of a credit in- 
duced by his apparent prosperity and thus 
obtain property which he had every reason to 
believe he could never pay for. In such a 
case he does an act. the necessary result of 
which will be to cheat and defraud another 
and the intention to cheat will be inferred.” 
And it was decided that “in the case of 
bankers, where greater confidence is asked 
and reposed, and where dishonest dealings 
may cause widespread disaster, a more rigid 
responsibility for good faith and honest deal- 
ing will be enforced than in the case of mer- 
chants and other traders;’ and that “a 
banker who is, to his own knowledge, hope- 
lessly insolvent, cannot honestly continue 
his business and receive the money cf his 
customers ; and although having no actual 
intent to cheat and defraud a particular cus- 
tomer, he will be held to have intended the 
inevitable consequences of his act 7. ¢., to 
cheat and defraud all persons whose money 
he received, and whom he fails to pay before 
he is compelled to stop business.” 

The circuit court did not, in the present 
case, express any different view, but held that 
the bill was not properly framed to pres- 
ent the question. Certainly there must be 
sufficient equity appear on the face of a bill 
to warrant the court in’ granting the relief 
prayed ; and the material facts on which the 
complainant relies must be so distinctly al- 
leged as to put them in issue. Harding v. 
Handy, 11 Wheat., 103. And if fraud is 
relied on, it is not sufficient to make the 
charge in general terms. “Mere words, in 
and of themselves, and even as qualifying ad- 
jectives of more specific charges, are not suf- 
ficient grounds of equity jurisdiction, unless 
the transactions to which they refer are such 
as in their essential nature constitute a fraud 
or a breach of trust, for which a court of 
chancery can give relief ;” Van Weel v. 
Winston, 115 U. S., 228, 237; Ambler v. 
Choteau, 107 U.S., 586, 591. The defend- 
ant should not be subjected to being taken 
by surprise, and enough should be stated to 
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justify the conclusion of law, though with- 
out undue minuteness. 

The bill alleged that the bank was insol- 
vent on the 5th day of May; that this was 
well known to its officers; that it wrongfully 
neglected to disclose its insolvency to com- 
plainant, and,by continuing business and other- 
wise, represented to complainant and all other 
persons dealing with it that it was solvent; 
that complainant, on the faith of these rep- 
resentations, believed such to be the fact, 
without suspicion that the bank was, or was 
in danger of becoming insolvent; that, act- 
ing under the representations, and relying on 
the bank’s solvency, complainant delivered the 
draft ; that next morning the bank closed its 
doors, and the draft was collected thereafter; 
and that, by reason of the premises, the 
draft or its proceeds did not become the 
property of the bank. ‘The receiver, in his 
answer, specifically denied these averments. 
We think the issue thus framed was sufficient 
to enable the court to proceed to a decree. 
The fraudulent intention flowed from the 
guilty knowledge, and the bank must be held 
to the consequences of a representation which 
it knew to be contrary to the fact, and upon 
which the complainant innocently acted. 
Granted that the mere omission to disclose 
the insolvency, if there had been ground for 
the supposition that the bank might continue 
in business, would not be sufficient, there is 
nothing for such a belief to rest on here. As 
a matter of pleading, the averment was that 
the bank wrongfully neglected to make the 
disclosure ; as a matter of fact, the condition 
of the bank was so hopeless that it was its 
duty to make it. The omission to specifically 
state in the pleading the degree of insolvency 
which rendered the bank’s conduct fraudulent, 
was not fatal, as the conclusion asserted 
showed the intention of the pleader, and the 
particular contention could fairly be tested 
on the hearing. 

The decree is reversed, and the cause re- 
manded with directions to enter a decree in 
favor of the complainant according to the 
prayer of the bill and to take further pro- 
ceedings in conformity with this opinion. 
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Mr. Justice BREWER was not a member of 
the court when this case was apgued, and 
took no part in its decision. 


CHECK—PAYMENT BY BANK TO 
WRONG PARTY—LIABILITY OF 
BANK TO PAYEE. 


Supreme Court of Tennessee, January 16, 
1890. 


PICKLE v. PEOPLE’S NATIONAL BANK, eé7 ai. 


1. Possession by a bank of an unindorsed check drawn on it 
in favor of complainant or his order, coupled with evi- 
dence that it was not its custom to require a payee to in- 
dorse the check when presented by and paid to him in 
person, is not sufficient to show payment to the payee, 
when denied by him. 

2. The holder of a check cannot sue the bank on which it is 
drawn, unless it has been accepted by the bank. 

3. Where a bank has paid a check drawn on it to one not 
the payee or his indorsee, and charged and deducted the 
amount on settlement with the drawer, its conduct 
amounts to such acceptance as will enable the payee to 
sue upon it. SnopGrass and CaLpwe tt, JJ., dissenting. 

4. Whether the check has been accepted in such case is 
rather a question of weight of evidence than of commer- 
cial law, so that a state court need not follow a decision of 
the United States court for the sake of uniformity in com- 
mercial law. SnopcGrass and CaLpwe tt, JJ., dissenting. 

5. It is immaterial, in such case, that it does not appear that 
the check was delivered to complainant, or how it came 
into possession of the bank, as by suing upon it the payee 
ratifies the receipt of the check on his account, though not 
its subsequent collection. 


Appeal from chancery court, Bedford coun- 
ty; WaLTER S. BeaRDEN, Chancellor. 
Cooper & Frierson, for complainant. Jvie 


& Ivie and Mayers & Dayton, for defend- 
ants. 


Lurton, J. This is a bill in equity to re- 
cover the sum of $600, which complainant 
charges is due to him from either the Peo- 
ple’s National Bank or John T. Meese, both 
of whom are made defendants. The bill, in 
substance alleges that Meese, being indebted 
to complainant in the sum of $600, claims 
on the 26th of March, 1887, to have paid the 
debt in a check drawn by himself, against 
his account with the defendant bank, paya- 
ble to complainant or his order, and that 
the check had been paid by the bank, and 
charged up against his account. The de- 
fendant bank claims that the check was pre- 
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sented to it for payment by complainant in 
.person, and that it was paid to him. Com- 
plainant charges that the check has never 
been paid to him, or to his order, or to anyone 
authorized by him. Upon these facts he prays 
for a decree against the defendants or either 
of them, as the law and facts may justify. 
The defendant Meese, in his answer, admits 
the indebtedness as charged, but insists that 
he has fully paid same by drawing and de- 
livering his check for the sum of $600 to 
complainant, and that the check has been 
paid by the drawee to Thomas Pickle, and 
charged up to the account of the drawer. 
The answer of the bank admits the drawing 
of the check by Meese, payable to Thomas 
Pickle or order, and claims that it was pre- 
sented by the payee, and paid to him in per- 
son. It admits that the check has never 
been indorsed by the complainant, but insists 
that it never required the indorsement of 
such a check when presented for payment by 
the payee in person. The officers of the de- 
fendant bank do not in their depositions pre- 
tend to any memory as to the payment of 
this check. They prove that it was the rule 
and custom of the bank to require the in- 
dorsement of all checks drawn against it 
where the check is payable to the payee or 
order, when presented for payment by one 
other than the payee, but that, when pre- 
sented by the payee in person, they do 
not require his indorsement ; that the check 
in question bears the bank stamp of pay- 
ment as of March 28, 1887, and has no in- 
dorsement ; and that, in view of their cus- 
tom or rule, they would not have paid such 
a check to anyone but complainant, unless 
indorsed by hjm. ‘They further insist that 
the possession of such a check raises a pre- 
sumption that it was paid to the payee named 
in the check. 

The possession of an order by the person 
upon whom it is drawn is prima facie evi- 
dence that the articles or money specified 
therein were delivered or paid according to 
order. Xincaid v. Kincaid, 8 Humph., 17; 
2 Daniel, Neg. Inst., § 1647. This presump- 
tion is, however, rebutted by the positive and 
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uncontradicted testimony of complainant 
that he in fact never did collect the check, 
or authorize anyone to collect it for him. 
We have considered all the circumstances re- 
lied on by the defendant as tending to sup 
port the presumption of payment to com- 
plainant in person, and are of opinion that 
the weight of proof is that the check has 
never been paid to complainant. ‘The 
custom of the defendant bank to pay such 
checks as the one now under consideration, 
to the payee, without his indorsement, is the 
occasion of this litigation. ‘The contrary is 
the usage of commerce. Such a check, re- 
turned to the drawer when paid, and credited 
to his account, with the indorsement of the 
payee, would be a voucher for such payment 
in favor of the drawer against the payee. 
But, without such indorsement, it would not 
be evidence, as between drawer and payee, of 
such payment. 2 Daniel, Neg. Inst., § 1648. 
The almost universal custom of business is to 
make checks payable to the payee or order, 
for the purpose of making the check a voucher 
for the payment; so the indorsement by the 
payee would furnish the banker very high evi- 
dence of payment in accordance with the 
direction of the drawer. A check drawn in 
favor of a particular payee or order is payable 
only to the actual payee, or upon his genuine 
indorsement, and, if the bank mistake the 
identity of the payee, or pay upon a forged 
indorsement, it is not a payment in pursuance 
of its authority, and it will be responsible. 
Morgan v. Bank, 11 N. Y., 404; 2 Daniel, 
Neg. Inst., §§ 1618, 1663 ; Bank v. Whitman, 
94, U. S., 343. 

This brings us to the question as to whether 
complainant can recover upon this check as 
against the bank. While the authorities are 
not agreed, yet the decided weight of opinion 
is that the holder of a bank check cannot sue 
the bank for refusing payment, in the ab- 
sence of proof that it was accepted by the 
bank, or that it has done some other act 
equivalent to and implying acceptance. ‘Ihis 
has been the uniform view of this court. 
Bank v. Merritt, 7 Heisk., 177; Bank v. 
Keesee, 1d., 200; Jmbodenv. Perrie, 13 Lea, 
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‘504. In the latter case the reasons for this 
doctrine are forcibly stated and the authori- 
ties collated by Judge Turney. We are un- 
able to see any reason for disturbing the rule 
as heretofore declared by this court, especial- 
ly as the decided weight of authority is in 
accord with our decision. Baxk v. Millard, 
10 Wall., 152; Bank v. Whitman, 94 U. S., 
343; Carr v. Bank, 107 Mass., 45; Bankv. 
Bank, 46 N. Y., 82; Bank v. Cook, 73 Pa. 
St., 485; Saylor v. Bushong, 100 Pa. St., 23; 
Purcell v. Allemong, 22 Grat., 742 ; Bellamy 
v. Majoribanks, 8 Eng. Law & Eq., 523. 
Has there been any acceptance by the de- 
fendant bank of the check in question? It 
is argued that the check, having been charged 
up to the account of the drawer, and re- 
turned to him, is tantamount to an accept- 
ance. The authorities are not agreed as to 
the effect of such an act. Thecase of Bank 


v. Millard was the case of a payment made 
of a check upon a forged indorsement. It 
did not appear that the check had been 
charged to the drawer, and there was a judg- 


ment in favor of the bank. Mr. Justice 
Davis, in delivering the opinion of the court, 
in speaking of the effect of such a charge, 
said : “ It may be, if it could be shown that 
the bank had charged the check on its books 
against the drawer, and settled with him on 
that basis, that the plaintiff could recover on 
the count for money had and received, on the 
ground that the rule ex eguo et bono would 
be applicable ; as the bank, having assented 
to the order, and communicated its assent to 
the paymaster, would be considered as hold- 
ing the money * * * for the plaintiff's 
use, and therefore, under an implied promise 
to him to pay it on demand.” 10 Wall., 157. 
In the subsequent case of Bank v. Whitman 
the very question arose, when the court, 
through Mr. Justice Hunt, held that such a 
charge, having been made through mistake, 
and upon the assumption that it had in fact 
paid the check to one authorized to collect 
it, would not authorize the presumption of an 
acceptance and promise to pay it again. 94 
U.S., 347. 

Upon the question of commercial law, we 
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should be generally inclined to follow any 
well-settled line of decisions by the Supreme 
Court of the United States when the question 
was in this state res integra. This question 
can hardly be regarded as one of “ commer- 
cial law,” in the ordinary sense of the phrase. 
It is rather a question as to weight and suffi- 
ciency of evidence tending to prove an ac- 
ceptance. We agree that the holder of a 
check, for want of privity, cannot recover 
upon the check against the bank, unless he 
can show an acceptance. The question pre- 
sented is as to the weight to be attached to 
certain acts done by the bank, and the infer- 
ence fairly to be drawn from these acts. 
Where a bank has negligently paid a check to 
an improper person, it would seem that, in 
good conscience, the true owner and payee 
ought not to be remitted to his action against 
a palpably insolvent drawer, for thereby he 
may lose his debt altogether. A legal prin- 
ciple, however, stands in the way, in that 
there is no privity between himself and the 
bank until the bank has assented to the order 
of the drawee requiring it to pay the holder 
of the check the sum of money named. The 
assent which is necessary before there is any 
contract relation between the holder of the 
check and the bank is what is meant by ac- 
ceptance. This assent need not be by in- 
dorsement of “good” across the check, or by 
any other particular words, either in writing 
or oral. ‘The question of assent or accept- 
ance is one of fact, and may be made out by 
any of the methods by which a fact is proven. 
Did the defendant bank assent to the direc- 
tion of its customer to pay out of his funds 
on deposit the sum named in the check? If 
‘so, to whom did it assent to pay this sum ? 
The answer is found by inspection of the 
check. If it assented to pay the check, it 
undertook and assumed to pay it to Thomas 
Pickle, or upon his order. Now, the facts 
which are relied upon as making such an 
assent to the direction of the drawee of 
this check as to bring complainant into priv- 
ity with the bank, are that it received and 
retained the check, and that it has charged 
the check to the account of the drawer, and 
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settled with him, deducting the amount of 
the check. Now, when a bank certifies a 
check as “ good,” it is not only authorized but 
good banking would require that such check 
should then be charged to the account of the 
drawer, as so much of his funds which they 
have obligated themselves to pay upon that 
check. Of course, if the check is never paid, 
or is returned, the drawer would be credited. 
The debiting of this check to the account of 
the drawer would then mean only one of two 
things—that the check had been paid as or- 
dered, or that the fund is held subject to the 
demand of the payee. The bank must be 
taken to have assented to pay it as directed ; 
that is, to the payee or his order. ‘That it 
has assented to the payment of this check is, 
we think, to be inferred from the retention of 
the check when presented at its counter, and 
the subsequent charge of the check to the 
drawer. Upon this charge tothe drawer we pre- 
dicate itsassent or acceptance. It had no right 
to charge it to the drawer, and to settle his ac- 


count, unless it had either paid the check to 
the payee named in the check, or to his order, 
or, having accepted the check, held the fund 
of the drawer subject to the demand of the 


payee. It has not paid the check. It must 
therefore be held to hold the amount of the 
check for the payee. It cannot escape this 
consequence by saying that what we have 
done in receiving the check, and in paying it, 
and in debiting to the account of the drawer, 
is all through mistake. ‘That would be to 
suffer it to escape the consequences of its 
own mistake, by pleading its own negligence 
in answer to the natural inference from its 
reception and retention of this check, and 
its subsequent charge to the drawer might 
enable it to shelter itself behind the tech- 
nical defense of want of privity; but, on the 
other hand, it may result in the loss to com- 
plainant of his debt by remitting him to his 
action against his original debtor, whom he 
may be unable to coerce into payment. We’ 
think there is no inequity in holding the bank 
to the inference that it has accepted this 
check, springing out of the fact that it has 
charged it up to the account of the drawer. 
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This was clearly the view of Mr. Justice 
Davis, a great master in the law, as appears 
from his opinion in the Millard case, supra. 
It has the support of the only other courts 
which have been called upon to pass upon 
this question—the supreme courts of Penn- 
sylvania and Ohio. Bank v. Cook, 73 Pa. St., 
483; Saylor v. Bushong, 100 Pa. St., 23; 
Dodge v. Bank, 20 Ohio St., 234. So Mr. 
Daniel, in his very learned work upon Nego- 
tiable Instruments, lends the support of his 
name to the view we have taken, saying: 
“There is no doubt that, if the bank pays a 
check upon the forged indorsement of the 
payee’s or special indorser’s name, the payee 
or such indorser may recover back the 
amount, if the check had been delivered to 
him, and the drawer may recover it back if 
he had not issued it.” 2 Daniel, Neg. Inst., 
§ 1663. 

This brings us to the question as to whether 
the check was evér delivered to the com- 
plainant; for it is asserted that if there has 
been no delivery to him he has no such title 
to the instrument as will enable him to main- 
tain a suit against the bank. Whether this 
check was sent to complainant, and miscar- 
ried, and fell into the hands of a stranger, or 
whether it was left with the bank to be cred- 
ited to the complainant, who kept his account 
there, and by oversight this credit was not 
given, is all matter of conjecture. How this 
check ever reached the bank we are unable, 
from the proof, to determine. All we can 
say is that we are satisfied that it never came 
into the hands of complainant. Some one 
undoubtedly received it from Meese. By 
suing the bank upon this check, complainant 
may and does ratify the receipt of the check 
from Meese. It is as if it had been received 
by an agent for the use and benefit of the 
complainant. Omnis ratihabitio retro tra- 
hitur et mandato priori equiparatur—a sub- 
sequent ratification has a retrospective effect, 
and is equivalent to a prior command. 
Broom, Leg. Max., 867. “This is a rule,” 
says Mr. Broom, “of very wide application. 
* * * ‘No maxim,’ remarks Mr. Justice 
Story, ‘is better settled in reason and law 
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than this maxim; * * * atall events, 
where it does not prejudice the rights of 
strangers.’ Fleckner v. U. S., 8 Wheat., 363.” 
As illustrative of the application of the rule, 
the author cites the case where the goods of 
A are wrongfully taken and sold. The owner 
may either bring trover against the wrong- 
doer or may elect to consider him as his agent, 
and adopt the sale, and bring an action for 
the price. Smith v. Hodson, 4 Term R., 211. 
So, in another case, it was said: “That an 
act done for another by a person not assum- 
ing to act for himself, but for such other per- 
son, though without any precedent authority 
whatever, becomes the act of the principal, 
if subsequently ratified by him, is the known 
and well established rule of law. In that 
case the principal is barred by the act, whether 
it be for his detriment or advantage, and 
and whether it be founded on a tort or a con- 
tract, to the same extent as by and with all 
the consequences which follow from the same 
act done by his previous authority.” Wilson 
v. Zumman, 6 Man. & G., 142. Broom, 
The bank is not prejudiced 


Leg. Max., 871. 
by this subsequent ratification, for it dealt with 
the check as the property of the complain- 
ant, and undertook to pay to him or his order. 
The effect of this ratification is simply to 
make the check the property of the com- 


plainant. It does not ratify the collection of 
the check by one whose act in receiving it is 
subsequently ratified, and agency to receive a 
check payable to order implies no authority 
to indorse it in the name of the payee, or to 
collect it without such indorsement. In the 
case of Dodgev. Bank,a certificate of indebt- 
edness by the government to Dodge was re- 
mitted by mail to the pay-master for a check. 
The mail was robbed, and the certificate pre- 
sented by the thief to the pay-master, and a 
check demanded. The latter, without requir- 
ing proof of the identity of the holder of the 
certificate, gave a check payable to Dodge or 
order, and took up the certificate. The in- 
dorsement of Dodge was forged, and the 
check paid. Subsequently Dodge sued the 
bank, and recovered, the court holding that 
he might ratify the taking of the check for the 
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certificate, and sue upon it as an accepted 
check. 20 Ohio St., 234. See, to same ef- 
fect, Graves v. Bank, 17 N. Y., 207. 

The decree of the chancellor is reversed, 
and judgment for complainant against the 
bank for the amount of the check, and inter- 
est from date of filing the bill, and all the 
cost of the cause. 

Snopcrass, J. (dissenting.) Disagreeing 
with the majority upon the merits of the 
question decided, and strongly opposed to the 
policy of refusing to follow the Supreme Court 
of the United States in this important bank- 
ing and commercial question, I am constrained 
to express briefly my dissent. The exact 
question before us, as shown in the majority 
opinion, was decided adversely to it in Bank 
v. Whitman, in 1877, by the Supreme Court 
of the United States, without dissent by any 
member of the court. In that court, in the 
Millard case, Judge Davis had doubtfully in- 
timated that the bank might be liable to the 
payee of a check which it had improperly 
paid off to an unauthorized holder and charged 
to account of drawer, not, as the majority 
hold here, because such payment to an unau- 
thorized holder is an acceptance and implied 
promise to pay the real owner or payee—for 
this doctrine he repudiated—but because of 
the charge to the drawer the bank might be 
liable to the payee for money had and re- 
ceived to his use. But this whole matter was 
the doubtfully expressed inference of argu- 
ment, and was not even an affirmative dictum, 
which, least of all things, is entitled to serious 
consideration. Afterwards, when the exact 
question arose with the Millard case before 
it, cited in argument and referred to in the 
opinion, the court, in full consideration, un- 
animously held the bank not liable to suit on 
any ground. Judge Davis, who had made the 
dictum in the former case, it is true, was not 
present, having just before resigned, but the 
other judges who made the decision were 
present, and all concurred init. The deci- 
sion commands my most earnest approval ; 
but there are additional reasons why I think 
it should be followed: First. It is the judg- 
ment of the highest court in the country, on 
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a general banking and commercial question, 
where the decisions should be treated as con- 
clusive, as on such questions the Supreme 
Court of the United States follows no state 
construction. It is not “rather a question of 
the weight of evidence,” as put by the major- 
ity, because we all agree that the check in the 
case before us was not paid to the payee, 
and, having determined that, we come to set- 
tle the question whether, upon this conceded 
condition of affairs, the payee can maintain 
suit against the bank. Second. The decision 
should be followed because it is an original 
question in this state, so far as our cases go, 
and we should in such case, on such question, 
make our decisions conform to that of the 
United States, and thereby have but one rule 
applicable to our citizens. As it is, when our 
decisions conflict, ours, of course, can only 
be good as to a part of the litigation which 
may arise in the state, for, as to any litigants 
who may be carried into the federal courts by 
non-residence and otherwise, the federal rule 
will be applied. So it will be in all cases 
where the national banks go into the hands of 
receivers, and have their affairs wound up in 
the federal courts, and in every case in which, 
by virtue of the situation of parties, or manner 
in which the question is involved, the federal 
courts have jurisdiction. Many reasons could 
be added, but they will suggest themselves. 
These are sufficient to indicate them, and 
outline the ground of dissent. 


CALDWELL, J., joins in this dissent. 


DISCOUNT OF NOTE—CREDIT OF 
PROCEEDS—WHEN IS BANK A 
BONA FIDE PURCHASER? 


Supreme Court of Kansas, February 8, 1890. 


Dri iinc v. First NATIONAL BANK. 


The mere discounting of negotiable paper by a bank, and 
placing the amount thereof to the credit of depositors 
having already a balance to their credit, will not alone 
constitute the bank a purchaser for value so as to cut off 
equities. The bank becomes, however,a debtor to the 
depositors, and if, before notice of any infirmities of the 
paper, it pays out on the checks of the depositors the full 
amount due thereon, including the discount, it thereby 
becomes an innocent purchaser for value. Fox v. Bank, 
30 Kan., 441. 


Action by the First National Bank against 
the makers of a negotiable promissory note. 
The note was discounted by the bank for the 
payees before maturity. ‘The principal ground 
of defense was that the evidence offered by 
the plaintiff did not show it to have been a 
bona fide purchaser of the note, and conse- 
quently the makers were entitled to interpose 
a defense which they had against the note in 
the hand of the payees. 

Held, The testimony established that the 
First National Bank of Battle Creek took this 
note at its face value before due, and gave 
Nichols, Shepherd & Co., the original payees 
of the note, credit on their account. When 
the note was taken, Nichols, Shepherd & Co. 
had a balance at the bank to their credit of 
over $10,000 ; and it was proven that up to 
the time of this action their balance had 
never been less than $10,000. The testi- 
mony of Victor P. Collins, president of the 
bank shows that the amount of the credit of 
Nichols, Shepherd & Co. at the bank when 
this note was placed to their credit has since 
been drawn out many times, and replaced by 
new deposits, so that the amount to the 
credit of Nichols, Shepherd & Co., though 
often changed in character, had not been 
materially diminished in amount, but had 
been kept good by other notes, drafts and 
moneys deposited subsequently. It is prob- 
ably true that simply discounting a note, and 
crediting the amount thereof on the indorser’s 
account, without parting with any value for 
it, is not enough to constitute such bank a 
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bona fide purchaser of the note. In this in- 
stance, however, this transaction was simply 
placing the note to the credit of Nichols, 
Shepherd & Co.alone ; for they subsequently 
checked against it, and exhausted the amount 
of their credit at the time this note was 
placed to their account, including the amount 
of this note. We think the fact of thus pay- 
ing out the full amount makes them pur- 
chasers. It is conceded that the bank did 
not buy the note outright, and pay for it, at 
that time ; but they certainly were debtors to 
Nichols, Shepherd & Co. for its amount ; 
and the general rule as to the application of 
payments when there are no special facts to 
interfere, is that the first payments go to the 
oldest debts. Under this rule the bank paid 
for it by allowing Nichols, Shepherd & Co. 
to check against and exhaust the amount of 
their credit at that time. This note wasa 
part of that credit. It paid for it by cashing 
checks drawn upon it, and thus became a 
purchaser of the same for value. Fox v. 
Bank, 30 Kan., 441, 1 Pac. Rep., 789 ; Mann 
v. Bank, 30 Kan., 412, 1 Pac. Rep., 579; 
Rand. Com. Paper, § 994. 
Judgment for Bank. 


NEGOTIABLE NOTE—INDORSEMENT 
—INDORSEE FOR SECURITY A 
BONA FIDE HOLDER. 


Supreme Court of Nebraska, January 7, 
1890. 


HELMER v. COMMERCIAL BANK OF B. M. 
WEBSTER. 


1. A negotiable promissory note was transferred by the 
payee by writing on the back of the note, as follows: “* For 
value received, I hereby guaranty payment of the within 
note, and waive demand and notice of protest on the same 
when due. A. H. Warren.” 

Held, To be an indorsement. Heard v. Bank, 8 Neb., 10; 
Bank v. Haylen, 14 Neb., 480. 

2. Where a negotiable promissory note is transferred, before 
due, as collateral security for a loan then made, and re- 
ceived by the indorsee without notice of any defense ex- 
isting against it in the hands of the indorser, he is entitled 
to be treated as a dona fide holder, and protected at least 
to the extent of the loan. 


(Syllabus by the Court.) 
Error from district court, Gage county ; 
Broapy, Judge. 
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Winter & Kauffman, for plaintiff in er- 
ror. A. D. McCandless, for defendant in 
error. 

MAxwELL, J. This action was brought on 
a promissory note of which the following is a 
copy : 

“$210.00. Marysville, Kansas, May 13, 
1887. Eight months after date, I, we, or 
either of us promise to pay to the order of 
A. H. Warren $210.00, at the First Nat’l Bank 
of Marysville, Kansas, with interest at 12 per 
cent. per annum from date until paid, for 
value received. CHrist HELMER. No. 19,- 
362. Due , 188—. P. O. Wymore, 
Neb. (Bank of Wymore, Coll. No. 2,796, 
Wymore, Neb.) ([Indorsed] G. B. Jennincs. 
4,389. For value received I hereby guaranty 
payment of the within note, and waive de- 
mand and notice of protest on same when 
due. A. G. WaRREN. 10 Pd. to Warren, 
7—9—87. Pay M. H. Southwick. cashier, or 
order, for collection and rets., account of 
Commercial Bank of B. M. Webster, Essex, 
Iowa. B. M. Webster, per E. P.” 

To this note the defendant below (plaintiff 
in error) interposed— First, a general denial ; 
and, second, alleged in his answer : 

“That the said note was given to A. H. 
Warren upon an executory contract and 
agreement for medical treatment to be ren- 
dered, and a cure to be effected, in the case 
of defendant’s daughter, Paulina Helmer, and 
upon the full and absolute express guaranty 
of said A. H. Warren that this said treatment 
would effect her full and perfect recovery, 
and, in case he failed to restore her to full 
and perfect health, this defendant was to be 
wholly released and discharged from the pay- 
ment of said note, and from all liability thereon, 
or for said services. ‘That said A. H. War- 
ren did wholly fail to bring about the recovery 
of his said patient, Paulina Helmer, or to ren- 
der her any assistance or benefit whatever, 
whereby the said contract, agreement, and ex- 
press guaranty, which constituted the sole and 
only consideration for said note, entirely 
failed, and this defendant has received no 
benefit or consideration whatever therefor. 
That said A. H. Warren is a traveling doctor, 
who came to defendant’s house without re- 
quest, directly or indirectly, from this defen- 
dant, or any one for him, on or about the 
roth day of April, 1887, and falsely and 
fraudulently represented to this defendant 
that he was a regular physician, and an expert 
especially skilled in the treatment of the 
chronic complaint with which defendant's 
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daughter was suffering, and was a specialist 
and expert therein, and had full knowledge 
and experience of and in the cause, treatment, 
and cure of the same. ‘That he would effect 
a complete cure in three months, if defen- 
dant would pay him $100, and would charge 
him nothing whatever if he failed so to cure 
her. ‘To this proposition this defendant 
agreed, and said A, H. Warren began his pre- 
tended treatment, but in the second month 
thereof informed this defendant that a surgi- 
cal operation was necessary, which could be 
performed only by a certain physician of St. 
Joseph, Mo., whose name is unknown to this 
defendant, and that he must increase the fee 
by $140, and then her recovery would be as- 
sured, Whereupon this defendant agreed to 
pay $210, upon express guaranty of her com- 
plete cure. ‘That later, sdid A. H. Warren 
falsely and fraudulently represented to this 
defendant that he had been obliged to send 
for the physician from St. Joseph, Mo., a 
second time, and that the latter, being unable 
to come, had sent a substitute, and that this 
defendant must again increase the fee by $100, 
and was now indebted to him, the said A. H. 
Warren, in the sum of $310 fees, and $35 ad- 
ditional for expenses, but assured the defen- 
dant that said operation had been successful, 


and that his daughter was now completely 
cured, and would, under his continued treat- 
ment be fully restored to health. Upon these 
false and fraudulent representations of cure 
and of future attendance, this defendant was 
induced to give said A. H. Warren a horse at 


the agreed price of $135.00, and this said 
promissory note of $210, after which said A, 
H. Warren abandoned said patient, and left 
the country. And defendant says that his 
pretended treatment of said patient effected 
no cure, and gave the patient no benefit or re- 
lief whatever. ‘That said pretended visit from 
and surgical operation by the physician from 
St. Joseph, Mo., if had at all, was wholly with- 
out beneficial results to said patient. That 
said second visit, by substitute of said alleged 
St. Joseph physician, was to this defendant 
unknown, anti by him wholly unauthorized or 
agreed to, and from ail these the said patient re- 
ceived no benefit whatever. ‘That said A. H. 
Warren has already obtained from him, by 
fraudulent means, the sum of $145, for which 
the defendant nor any one for him, has re- 
ceived any benefit whatever, and that especi- 
ally the said note sued on herein was obtained 
from him by false and fraudulent representa- 
tions of present cure and further treatment, 
and services to be rendered until said patient 
was fully restored, and said note has been and 
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is without consideration, save the said execu- 
contract and —- guaranty of 
which consideration wholly failed.” 

On the trial of the cause the plaintiff be- 
low (defendant in error) introduced testimony 
tending to show that the bank took the note 
in question before due, for a full consider 
ation, and without notice of any defense to 
the same, as collateral security for a prior in- 
debtedness, and as security for a new loan. 
The plaintiff in error, without introducing any 
evidence tending to impeach the dona fides 
of the defendant in error in taking the note 
in question, sought to introduce evidence in 
support of the allegations of his answer as to 
the want or fraudulent character of the con- 
sideration. ‘This the court excluded until 
there was some testimony offered tending to 
impeach the good faith of the bank in taking 
the paper. In this there was no error. ‘The 
indorsement on the note in question is simi- 
lar to that in //eard v. Bank, 8 Neb., 10, and 
Bank v. Haylen, 14 Neb., 480, 16 N. W. Rep., 
754, and for the reasons stated in those cases 
will be held sufficient. 

‘The next question presented is whether 
a bona fide holder of the note txken as collater- 
al security for a loan made at the time of in- 
dorsement is entitled to protection. In other 
words, whether one to whom a negotiable 
promissory note has been transferred before 
due as collateral security for a loan, and who 
takes it without notice of any defense existing 
against it in the hands of the person from 
whom he received it, is entitled to be treated 
as a bona fide holder in the commercial sense. 
We think he is, at least to the extent of the 
loan. Williams v. Smith, 2 Hill, 301; Bank 
v. Chisholm, 33 N. W. Rep., 234; Lindsey 
v. Chase, 104 Mass., 253; Meyer v. Evans, 
66 Iowa, 179, 23 N. W. Rep., 386 ; AfcCarty 
v. Clark, 10 Iowa, 588 ; Chaffe v. Whitfield, 
(La.) 4 South. Rep., 563 ; Bonaud v. Genesi, 
42 Ga., 639; Smith v. Zsaacs, 23 La. Ann., 
454; Succession of Dolhonde, 21 La. Ann., 3; 
Bank vy. Gaiennie, 1d., 555: Logan v. Smith, 
62 Mo., 455; Buchanan v. Bank, 78 Ill, 500; 
Association v. Hunt, 17 Kan., 532; Bank v. 
Beaird, 3 lll. App., 239 ; Davis v. Carson, 
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69 Mo. 609 ; Pier v. Bullis, 48 Wis., 429, 
4N. W. Rep., 381; Miller v. Pollock, 99 
Pa. St., 202; Brown v. Calloway, 41 Ark., 
418 ; Bone v. Tharp, 63 lowa, 223, 18 N. W. 
Rep., 906 ; Bank v. Barber, 56 Lowa, 559, 
9 N. W. Rep., 890. ‘The cases are not in en- 
tire harmony upon this point but the above 
rule we deem the better one, and we adopt 
the same. ‘The proof in this case tends to 
show that the amount of the loan exceeds the 
security, and hence that the holders are en- 
titled to payment in full. ‘There is no error 
in the record, and the judgment is affirmed. 
The other judges concur. 
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Norr,—In the above case, the maker had a de- 
fense to the note sued on as against the payee, 
and the important question was whether the bank 
to whom it had been transferred could enforce it 
free from that defense. While, as is well known, 
the mere assignee of a contract for the payment 
of money would stand in no better position than 
his assignor, and the contract be subject in his 
hands to any defense which could be made against 
the latter, an exception has long existed in the 
case of negotiable paper, transferred by indorse- 
ment, before maturity, for value, to a dona fide 
holder, where the indorsee can enforce the paper 
free from equities against his indorser. In the 
present case the payee transferring the note had 
placed his name on the back under a provision 
guaranteeing payment, and waiving demand and 
notice. The court holds this an indorsement, and 
consequently a transferee for value, before ma- 
turity, without notice, could, as indorsee, enforce 
the note free from the defense of the maker. 

But in the present case, the further element ex- 
isted that the indorsement to the bank was not 
absolute, but as collateral security for a loan, and 
the further question presented itself to the court 
whether such an indorsee could enforce the note 
free from equities. The court decides that he 
can, at least to the extent of the ioan, and as in 
the present case the loan exceeded the security, 
the bank was adjudged entitled to recover the 
whole amount, free from the defense which the 
maker had against the payee. 

Questions of this character continually arise in 
the process of discount of commercial paper, and 
the two points here decided are worth being taken 
note of by Nebraska bankers. 


LAW JOURNAL. 


3°95 


NEGOTIABLE NOTE—INDORSEMENT 
—SINGLE ACTION AGAINST 
MAKER AND INDORSER. 


Supreme Court of Nebraska, January 14, 
1890. 


WEI1z v. WOLFE. 


Where the payee of a negotiable promissory note sells the 
same with the following written on the back of it, “I 
guaranty the payment of the within note, waiving de- 
mand and notice of protest,”’ which is signed by the payee, 
held to constitute an indorsement, and that the maker and 
indorser may be joined in an action on said note, 


(Syllabus by the Court.) 


Error from district court, Johnson county ; 
APPELGET, Judge. 

Clarence K. Chamberlain, for plaintiff in 
error. S. FP. Davidson, for defendant in 
error. 


Norval, J. This action was brought in 
the county court of Johnson county to re- 
cover the amount due on a promissory note 
for $309 made by one R. P. Jennings, and 
payable to the order of ‘T. T. Weitz. Before 
maturity the payee sold and transferred 
said note to the defendant in error, C. C. 
Wolfe, making the following indorsement of 
the same : 

“T guaranty the payment of the within 
note, waiving demand and notice of protest. 

“T. T. Wertz.” 

Jennings and Weitz were made defendants. 
The former did not appear, although served. 
The latter answered, alleging a misjoinder of 
parties and of causes of action. A reply was 
filed, trial had, and judgment rendered against 
both defendants. Weitz alone appealed to 
the district court, where the defendant in 
error filed his petition, which was substan- 
tially the same as the one filed in the lower 
court, except that in the prayer judgment 
was asked against Weitz alone. Plaintiff in 
error moved to strike the petition from the 
files, because it stated a different cause of 
action from that set up in the county court. 
This motion was overruled, and the plaintiff 
answered, alleging the misjoinder of parties 
and causes of action. A reply was filed, the 
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cause was tried to the court, and judgment 
was rendered against the plaintiff in error for 
the amount of the note. Motion for a new 
trial was overruled, and Weitz brings the case 
here by petition in error. 

It is contended that Weitz was simply a 
guarantor, and is not liable in the same action 
with Jennings, the maker of the note, and 
the case of Mowery v. Mast, 9 Neb., 445, 
4 N. W. Rep., 69, is cited to support the po- 
sition. ‘That was a case where one Calvert 
executed a note to Mast & Co., which note 
was, before its delivery, guarantied by one 
Mowery. It was correctly held in that case 
that a joint action would not lie against the 
maker and guarantor of a promissory note. 
The indorsement in that case did not transfer 
the note. In the case at bar the payee sold 
and indorsed the note to Wolfe, using the 
words: “I guaranty the payment of the with- 
in note, waiving demand and notice of pro- 
test.” The indorsement in this case, being 
signed by the payee, operated as a transfer of 
the note. At the present term of this court, 
in the case of Helmer v. Bank, ante, a writ- 
ing like the one quoted above was held to be 
an indorsement. The liability of Weitz was 
not lessened because the indorsement con- 
tained the word “guaranty.” He is an in- 
dorser, and was properly sued with the 
maker, in the same action. Comp. St., 1887, 
Pp. 471, § 6. 

(The balance of opinion relating to errors 
in progress of trial, is omitted.) The judg- 
ment of the district court is affirmed. The 
other judges concur. 


PROMISSORY NOTE—PAYABLE AT 
MAKER’S CONVENIENCE—WHEN 
DUE. 

United States Circuit Court, N. D., Illinois, 

December, 1889. 


SMITHERS Vv. JUNKER. 


A note reciting : “ For value received I promise to pay to 
S. F. Smithers $2,048.25, payable at my convenience, and 
upon this express condition, that I am to be the sole judge 
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of such convenience and time of payment "’---does not con- 
template that the money shall become due only at the 
pleasure of the maker, without regard to lapse of time or 
the rights of the payee, but that the maker is to have a 
reasonable time, to be determined by himself,in which to 
pay the note. 

At Law. On demurrer to declaration. 

B. W. Wilson, for plaintiff. Harvey H. 


Anderson, for defendant. 


GRESHAM, J. The first, second, and third 
counts are upon a written instrument, which 
is set out as follows : 

**Cuicaco, November 1, 1883. 

“ For value received I promise to pay to S. 
F. Smithers two thousand and forty-eight and 
25-100 dollars, payable at my convenience, 
and upon this express condition, that I am to 
be the sole judge of such convenience and 
time of payment. A. JUNKER.” 

It is averred that, after a reasonable time 
had elapsed, the plaintiff demanded payment, 
which was refused by the defendant. ‘The 
defendant’s promise was to pay the money in 
consideration of something of value received 
from the plaintiff. If what the defendant re- 
ceived was a mere gift, and it was not con- 
templated by the parties that the instrument 
was to be a binding obligation, why was it ex- 
ecuted? Its execution is evidence that the 
plaintiff expected an equivalent for what the 
defendant received, and that the latter under- 
stood he was bound to pay the sum of money 
specified,not immediately or on any certain day, 
but within a reasonable time, to be determined 
by himself. It was not contemplated, how- 
ever, that the money should become due only at 
the pleasure of the defendant, without regard 
to lapse of time or the rights of the plaintiff. 
The beginning of the instrument imports an 
obligation to pay a specific sum of money, 
and the succeeding language should not be 
construed to destroy that obligation. If the 
defendant was given the sole right to say 
when it would suit his convenience to pay the 
debt, he might decide that he would never 
pay it, which would not be a reasonable or 
honest exercise of his judgment as to time of 
payment. The instrument was executed on 
November 1, 1883, and after the lapse of 
more than five years payment was demanded 
and the debt became due. Such contracts 
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should be construed liberally, in favor of 
payees. Lewis v. Tipton, 10 Ohio St., 88; 
Works v. Hershey, 35 lowa, 340; Ramot v. 
Schotenfels, 15 lowa, 457 ; Kincaid v. Hig- 
gins, Bibb, 396. Demurrer overruled. 


INTEREST COUPONS- RECOVERY 
‘OF INTEREST ON. 

Supreme Court of Nebraska, December 31, 
1889. 


MURTAGH Vv. THOMPSON. 


A. gave a promissory note for $1,200, due in five years, se- 
cured by mortgage, with interest at 7 per cent.,to B. 
Five coupon interest notes were given, each for $84, to 
draw interest at 10 per cent. from the time they became 
due. In an action to foreclose the mortgage, 

Held that, as the parties could agree upon any rate of in- 
terest not exceeding 10 per cent., and as the interest on 
the coupons, together with the interest on the principal 
debt to the time it became due, did not exceed 10 per 
cent., interest on the coupons could be recovered. 


(Syllabus by the Court.) 

Appeal from district court, Fillmore coun- 
ty; Morris, Judge. 

Tibbetts & Morey, for appellant. 


MAXWELL, J. This is an action to fore- 
close a mortgage upon real estate, and on the 
trial a decree was rendered for $1,452, from 
which an appeal is taken. It appears from 
the petition that on the 1st day of June, 
1882, Henry Thompson and Lucy Thomp- 
son, his wife, executed a promissory note for 
$1,200, due in five years from date, with in- 
terest at 7 per cent. At the same time they 
executed five coupon notes, each for. $84, 
for the interest on said debt; each of said 
coupons to draw interest from maturity at 10 
per cent. 

The principal question in this court is the 
right to collect interest on the coupon notes. 
Our statute authorizes the parties to contract 
for any rate of interest they see fit, not ex- 
ceeding 10 percent. ‘The interest on the 
principal in the case at bar is but 7 per cent., 
or $84 per year. ‘Ihe interest on the coupon 
notes, at 10 per cent., from the time they 
matured until the principal debt became due, 
would, when. added to the interest on the. ; 
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principal, be less than 10 per cent. upon the 
principal sum. Such interest may therefore 
be collected. It is only when the rate agreed 
upon, together with the interest on the cou- 
pons, will exceed the limit fixed by statute, 
that the contract is prohibited,-and such 
excessive interest cannot be recovered. 
Mathews v. Toogood, 23 Neb., 536, 37 N. 
W. Rep., 265. The prohibition does not 
apply in thiscase. ‘The decree will be modi- 
fied to conform to this opinion. Jud: ment 
accordingly. ‘The other judges concur. 


MORTGAGE BY HOMESTEADER BE- 
FORE FINAL PROOF—VALIDITY. 


District Court of Seward County, Kansas, 
March 4, 1890. 


SHIPLEY v. Cox, e¢ a. 


1. A mortgage executed by a homesteader upon his claim 
before final proof. is not void, but, after title acquired, can 
be enforced against the land by the mortgagee. 

2. A grantee who takes land by deed which “ excepts a cer- 
tain mortgage for $575,” the mortgage being recorded, 
takes the land subject thereto. 

Borkin, J. This suit was brought by Al- 
fred Shipley to foreclose a mortgage of $575 
upon the N. W. sec. 33, Twp. 33, Range 33, 
in Seward county. ‘The preliminary and fund. 
amental facts are as follows: The defendant, 
Wm. H. Cox, made homestead filing and set- 
tlement upon the land in question on Novem- 
ber 26th, 1885. Afterwards, on December 
8th, 1886, he commuted said entry and pur- 
chased said land under the provisions of sec- 
tion 2301, Revised Statutes of the U. S., and 
final receipt was issued from the Garden City 
Land Office January 25th, 1887. But before 
final proof had been completed, Cox and wife 
made, executed and delivered the mortgage 
sued on to secure the payment of $575 to 
Jarvis, Conklin & Co., which mortgage was 
placed of record in the Register’s office of 
Seward county, January 31st, 1887. After 
final proof, and after said mortgage had been 
recorded, Cox and wife conveyed said land 
to the defendant, Lewis Etzold, by a deed of 
general warranty “except a certain mortgage 
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of $575.” ‘This was the only attempted de- 
scription of any mortgage or other lien on the 
deed from Cox to Etzold, and the Jarvis, 
Conklin & Co. mottgage was the only mort- 
gage of record at the date of said deed. 

The defendant, Etzold, claims (1) that the 
mortgage sued on having been made, executed 
and delivered before final proof was com- 
pleted, and before the final receipt had been 
issued, and before Cox’s commutation money 
had reached the land office, is void ; and (2) 
that the words used in the deed, to qualify 
the covenants, to-wit, “‘ Except a certain mort- 
gage of $575,” are not an acknowledgment on 
his part that he took the title from Cox sub- 
ject to said Jarvis, Conklin & Co.’s mortgage. 

Upon the issues joined the court ruled that 
the affirmative of the issues was upon the de- 
fendant, Etzold, which proposition was as 
sented to by both parties. Etzold then in- 
troduced his evidence, which is substantially 
as above stated, and to this evidence the 
plaintiff demurred and alleges that defendant, 
Etzold, has not proven facts sufficient to con-’ 
stitute a defence against the mortgage. Pend- 
ing the decision upon the demurrer, plaintiff 
was allowed to introduce his evidence and the 
whole case was taken under advisement upon 
the several questions presented by the demur- 
rer, and in case that failed upon the issues 
joined by the evidence. 

The first question, therefore, for considera- 
tion by the court, is the one raised by the de- 
murrer to the defendant’s evidence—has de- 
fendant Etzold proved facts sufficient to con- 
stitute a defense on his part to the mortgage 
sued on? This isa severe question in view 
of the recent wide-spread consternation among 
the holders of Western mortgages growing out 
of the report, whether true or false, that a 
majority of such securities are null and void, 
as having been given contrary to law. 

In the argument of this case, attention has 
been called to the decision of this court in 
Wilson & Toms Investment Co.v. John G. 
Hillyer at the Stevens county term in Septem- 
ber last, and to the authorities there cited. 
But that case was one which involved the 
validity. of a contract to. mortgage made be- 
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fore final pre-emption proof, and the author- 
ities cited all bore upon that one question, 7. | 
é., whether a pre-emptor® could, before final 
proof, make a valid agreement affecting in any 
way the title to the land which he was about 
to acquire, under the pre-emption laws, from 
the United States? The court decided that 
he could not, and cited Warrenv. Van Brunt, 
19 Wallace ; Brewster v. Madden, 15 Kan.; 
McClure v. Smith, 9 Minnesota, and several 
other Minnesota cases. ‘The foundation of 
all those decisions was the fact that under sec. 
13, Act of Congress 1841, the pre emptor 
would have to commit perjury to prove up in 
the face of such a contract, and that there- 
fore the contract was tainted with moral tur- 
pitude on both sides, and equity would, in 
such cases, leave the parties where it found 
them. But under the Homestead Act there 
is no provision similar to the one found in 
sec. 13, Pre emption Act of 1841. The near- 
est approximation by the Homestead law to 
said section 13, Act of 1841, is in sec. 2291) 
R. S. of U. S., where it is provided that in 
making “ final proof” of a Homestead Entry, 
the entryman shall among other things make 
oath that “no part of such land has been 
alienated except as provided in sec. 2288 ;” 
which section provides for the rights of a 
homesteader to transfer portions of his home- 
stead claim for church, cemetery or school 
purposes or for right of way to a railroad. 
That section, (2291) is a part of the Acts of 
June 21, 1866, and of June 18, 1874. 

When the Pre-emption Act of 1841 was 
passed, a mortgage was in most of the states 
and by most of the legal profession regarded 
as an alienation. See Brewster v. Madden 
15 Kan. But in 1866 and up to and includ- 
ing this time, no such character was or is 
ascribed to them by the profession, or by the 
courts. So that the rule adopted in Brewster 
v. Madden for interpreting the act of 1841 
(the Pre-emption Act) cannot apply to the 
Acts of 1866 and 1874. 

In this view of the question the mortgage 
sued on does not fall within the provisions of 
section 2291, R.S. U.S. This is the law as 
laid down in Fudler v. Hunt, 48 Iowa. De- 





THE BANKING LAW JOURNAL. 


fendant’s counsel have cited section 2296, R, 
S. U. S., which reads as follows : 


“No lands acquired under the provisions 
of this chapter shall in any event become lia- 
ble to the satisfaction of any debt contracted 
prior to the issuing of a patent therefor.” 

Now, in commuting a Homestead Entry 
into a cash entry under sec. 2301 R. S., the 
claimant makes final proof as under the Home 
stead law. Does sec. 2296, just quoted, for- 
bid the making of a mortgage by the Home- 
stead claimant before final proof? This very 
question was before the Supreme Court of 
Iowa in Fuller v. Hunt, 48 lowa, 164, et seq., 
and in that case the court, through Judge 
Adams, say : 

The first question presented is whether a 
person who has entered upon land under the 
Homestead Act can make a valid mortgage 
upon the same prior to the time when he is 
entitled to make final proof. It is claimed 
that he cannot because it is provided in the 
Homestead Act (sec. 2296) that the land shall 
not become liable to the satisfaction of any 
debts contracted prior to the issuance of 
the patent. The debt sought to be 
enforced (as in the case at bar) was 
contracted prior to the issuance of the 
patent. It is abundantly evident that the 
land could not be reached by general execu- 
tion. If the land is liable at all, it is by virtue 
of the act by which the debtor undertook to 
create a special lien upon it, and to that ef- 
fect, mere exemption does not prevent the 
debtor from creating such lien. Exemptions 
are provided merely for the debtor’s protec- 
tion. Such is the general rule, and such it 
appears to us is the intention of the Home- 
stead Act. 

See also Lang v. Morey (S. C. Minn.), 42 
N. W. Rep.; Orr v. Stewart, 67 Cal.; Spiess 
v. Neubery, 71 Wis.; Kirkaldie v. Larrabee, 
31 Cal.; Jones v. Yoakan, 5 Neb. The lan- 
guage in the case of Watson v. Voorhees, 14 
Kan., carried to a logical conclusion, would 
adopt the doctrine of the 48 Iowa case quoted 
from. 


From these authorities we must conclude 
then that a mortgage executed by a Home. 
steader upon his claim, before final proof, is 
not void, and that any after acquired title by 
him under the homestead law “feeds, the 
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mortgage” and inures to the benefit of the 
mortgagee. See Orr v. Stewart, 67 Cal. 

As to the second question presented by the 
demurrer, the path is short and plain. When 
the deed was made by Cox to Etzold, the Jar- 
vis, Conklin & Co. mortgage (the one sued 
on), was upon record and gave notice to all 
the world of its existence. Besides this, the 
clause in the deed “except a certain mort- 
gage of $575,” was notice to Etzold of the ex- 
istence of some mortgage, and the fact that 
the Jarvis, Conklin & Co. mortgage was upon 
record against the land, in the absence of 
other proof, estops him from denying that 
that was the particular mortgage “ excepted.” 

The final conclusion, then, is that the mort- 
gage sued on is valid, and Etzold, having no- 
tice of its existence and terms at the time he 
took the deed from Cox, is bound by the 
mortgage. 

The demurrer to defendant’s evidence is 
sustained, and judgment will be entered as 
prayed for in plaintiff's petition. 


ABSTRACTS. 


Notes— Usury — Bona Fine Ho.tper— 
LIMITATION OF ACTION. 


1. In an action to foreclose a mortgage on 
real estate, there were five notes given for 
$60, due and payable in one, two, three, four 
and five years. ‘The notes were dated 
February 29, 1876, and the summons in the 
action served on the defendant was dated 
February 9, 1888. He/d, That in an action 
to foreclose the mortgage, the notes contin- 
ued as evidence of the debt for 10 years from 
the time they each became due, and that 
only the first of the above notes was barred. 

2. Certain notes, given for grossly usurious 
interest, and secured by a second mortgage 
on real estate, were transferred to a dona fide 
holder for one-half of their face value, the 
claim of the purchaser being that the security 
might be inadequate. In an action by his 
executor to foreclose the mortgage, 4e/d, that 
the same rule would be applied as where the 
original consideration was wholly fraudulent, 
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and the recovery would be restricted to the 
amount paid by the purchaser, with legal in- 
terest thereon, 


Cheney v. Campbell, Supreme Court of 
Nebraska, December 31, 1889. 


Promissory Nore—Neoorianiiry — At- 
TORNEY'S Fre, 

Under Civil Code Cal. § 3088, which pro- 
vides that “a negotiable instrument must be 
made payable in money only, and without 
any condition not certain of fulfillment,” a 
promissory note containing a provision for 5 
per cent, attorney's fees on the accrued prin- 
cipal and interest, in case suit should be 
brought for its enforcement, is not negotiable. 

Adams v. Seaman, et al,Supreme Court of 
California, January 25, 1890. 


QUERIES AND REPLIES. 


Liability of Bank to COheck-Holder 
After Application of Deposit to Note. 


MARYSVILLE, O., March 22, 1890, 
Aditer Ranking Law Journal; 

Dear Sir: We refused payment of a check un- 
der the following circumstances: A, had a bal- 
ance to hia credit on book account, but owed us a 
larger sum ona past due note. On May 16th we 
applied his balance to a partial payment of the 
note, On May rt7th, 1, presented a check, drawn 
in his favor on May 1sth by A, for the amount of 
his balance, and we refused payment. B., the 
holder of the check, now brings suit against us 
thereon, Will you kindly advise us whether, in 
your opinion, he can recover or not? 

SUBSCRIBER, 

Answer.-An attentive study of the law 
and decisions in Ohio enables us to reach, 
with satisfactory certainty, the conclusion that 
under the facts stated, the check-holder can- 
not recover on the check from the bank. 

Under the law of Ohio, as announced by 
the courts in many cases, a check drawn 
upon an existing fund is an absolute transfer 
or appropriation to the holder of so much 
money in the hands of the bank, Aforrison v. 
Bailey, 5 Ohio St., 13 ; AfeGreger v. Loomis, 
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1 Disney, 247; Stewart v. Smith, 17 Ohio 
St., 82; consequently, in that, as in many 
other states, a check-holder would have a 
right of action against the bank on his check, 
even before acceptance, providing there were 
funds in the hands of the bank applicable 
thereto. In the present case the check was 
for the whole amount of the deposit, so with 
stronger reason even than where for a part, 
would it be regarded as an equitable assign- 
ment of the fund to the check-holder. 


So regarding it, it becomes important to 
consider the parties against whom, and the 
point of time at which, such assignment in 
favor of the check-holder becomes operative. 
‘These parties may be 


1. Other creditors of the drawer ; 
2. ‘The bank itself. 


‘The inquiry here has to do with the opera- 
tion of the assignment between bank and 
check holder, and the question whether a 
holder whose check is given before, but not 
presented until after, an insolvent assignment 
by the depositor, will take the fund in prefer- 
ence to the assignee for creditors—or other 
questions arising between check holders and 
subsequent attaching creditors—need not be 
considered. 


Considering only the effect of the assign- 
ment, as between bank and check holder, we 
find decisions in Ohio to support the conclu- 
sion that, as against the dan&, the check does 
not operate as an assignment until notice to 
it. And this rule, as will be shown, applies 
not only to cases of subsequent payments by 
the bank in ignorance of prior checks, but 
also to let in the claims of the bank itself, 
asserted before notice and presentation of the 
check, although after the check has been 
issued. For support of the above, the fol- 
lowing Ohio decisions are cited : 

1. In McGregor v. Loomis, 1 Disney 247, 
the Superior Court of Cincinnati, in June, 
1856, held that a dona fide holder of a check 
had his right of action against the drawee on 
non-payment, when the drawer had _ sufficient 
funds on deposit, and in the course of its 
opinion said : 
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“We can see no just reason why the holder 
of a check for value, who has taken it in the 
faith that the drawee was not only able, but 
willing, to honor it, should not, when he has 
notified the banker, be permitted to hold the 
specific fund appropriated by the terms of 
the check.” 


This case, and the above language, is cited 
to show the view of the court that in order 
to clinch his hold on the fund, as against 
other claims thereon, the check holder must 
first notify the bank. 

2. A much later case, not exactly similar, 
but which may be instructive as a side-light 
on the question before us, is Jacod v. The 
First National Bank of Cincinnati, decided 
in the Hamilton County District Court in 


April, 1878, 3 Cincinnati Law Bull. p. 274. 


Goettle Bros. gave their check to Jacobs for 
$1,323 in payment for beef, and the next day 
the check was presented for payment through 
the clearing house. When the check was 
drawn, Goettle Bros. had a balance to their 
credit of more than enough to pay the check, 


but this balance was made up of sight drafts 
which they had deposited on Charleston and 
New York, and which had been received as 


cash on deposit. When the check was pre- 
sented, three of these drafts, to an amount 
much larger than the balance, having been 
protested, payment was refused. ‘The drafts 
had bills of lading attached, and it required 
all the balance on deposit except $190, to 
make up the deficiency between the proceeds of 
the bills of lading and the face of the drafts. 
The $190 was afterwards applied to other 
drafts of the same series, which subsequently 
became due. Jacobs brought suit against 
the bank, and was defeated in the court of 
common pleas, and he then took the case to 
the Hamilton County District Court. The 
court said : 

“ As between the payee and drawer a check 
is an absolute appropriation of the fund, and 
on notice to the bank, binds the fund. This is 
because of the common understanding be- 
tween the bank and its depositors, that money 
deposited is there for the purpose of being 
drawn out by check. But when sight drafts 
of depositors are received as cash, there is 
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an implied condition that they shall be paid, 
and on default of payment the right of the 
bank to recall the credit is superior to the 


right of the depositor to check against the 
fund. 


“Nor in the event of the bank resorting to 
bills of lading securing the drafts, would 
the holder of the check have the right to 
maintain an action against the bank for 
any balance that might be left, because 
a check is not in its nature an as- 
signment of what ultimately may be due 
between the bank and its depositor, 
but it is confined to a particularfund. Where 
there is no such fund on which, as against 
the bank, the depositor would have the right 
to draw, there cannot be any privity between 
the holder of the check and the bank, en- 
abling him to maintain an action against the 
bank. Judgment affirmed.” 


How does this decision fit the case we 
have at hand? In the first place it recog- 
nizes the principle that there must be notice 
to the bank to bind the fund. 

In the second place, where the check is 
given against an existing fund on deposit, 
the bank is allowed to reclaim the deposit, as 
against the check holder, where it appears 
that the drafts, the credit of which consti- 
tuted it, have not been paid. ‘This is strong 
analogy, surely, for allowing, as in the present 
case, a bank to apply a deposit upon a matured 
indebtedness of its depositor, as against the 
holder of a check, of which at the time it 
has no notice. 


The remaining point decided that the check 
is not an assignment of a future accruing 
fund, but only of an existing fund, has no 
application here. 

3. But beyond the cases already cited, the 
late case of Gardner v. The National City 
Bank, decided in 1883, 39 Ohio St., 600, 
contains a dictum by the supreme court di- 
rectly upon the point here in question, which 
we consider is amply sufficient to negative 
any idea of the check-holder’s ability to suc- 
cessfully maintain his action. Stating that 
case as briefly as possible, Brookbank & Co., 
of Philadelphia, owed Harvey & Sons, of 
Cleveland, an amount of money. Harvey & 
Sons drew for this amount, and their draft 
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was discounted by the City National Bank of 
Cleveland. Before the draft was presented 
to Brookbank & Co., the latter, in ignorance 
thereof, had remitted the amount to Harvey 
& Sons by a certified check, and Harvey's 
draft held by the City National Bank was re- 
turned dishonored. On receipt of the certi- 
fied check, Harvey & Sons deposited it with 
the Merchants’ National, another Cleveland 
bank, and received credit in account, the 
draft being subsequently paid. Shortly after 
this latter deposit, Harvey & Sons made an 
assignment, then having a balance on deposit 
with the Merchants’ bank. ‘The controversy 
in the case was between the City National 
and the assignees of Harvey, for so much of 
the deposit in the Merchants’ as represented 
the amount of Harvey’s dishonored draft held 
by the City National—the Merchants’ bank 
being indifferent and standing ready to pay 
the fund to whoever was entitled to it. 

The City National Bank, as above shown, 
had taken the draft prior to the assignment, 
and it claimed, and the court held, that this 
draft, as against the drawers, Harvey & Sons, 
or their assignees, was an equitable assign- 
ment of the fund in Brookbank’s hands, and 
the payment of the amount by Brookbank to 
Harvey, and subsequent deposit in the 
Merchants’ bank, did not divest the right of 
the City National thereto. Consequently, as 
against the assignees, the claim of the City 
National prevailed. All of the foregoing has 
been necessary to get at the dictum, which, 
while brief, is to the point. ‘The court said: 

** Had the Merchants’ National Bank, with- 
out notice of this draft, applied this deposit 
to a debt due them, or to the payment of 
checks drawn against it, no claim against the 
bank could be made. “The bank, however, 
makes no claim to the fund,” etc. 

In other words, should a bank, having 
funds on deposit, without notice of any 
equitable assignment thereof, apply the de- 
posit to a debt due itself, no claim against 
the bank could be made by the equitable 
assignee. It is clear that the holder of 
a check, before notice to the bank, is at 
most but an equitable assignee of the 
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fund, consequently, if, before notice, the 
bank applies the deposit upon a matured 
debt of the depositor, which it has a perfect 
right to do, the check-holder, subsequently 
presenting his check has no claim against the 
bank thereon. 

The foregoing citations, it seems to us, 
render the conclusion warranted that the 
Ohio courts would adjudge the check-holder 
to have no right of action against the bank 
in the present case. ‘The check was given 
on the 15th, the deposit applied go an over- 
due note on the 16th, and the check not pre- 
sented, or the bank notified, until the 17th. 
Consequently, before the fund became bound, 
or the assignment became operative as against 
the bank, the deposit had been lawfully 
applied by the latter and the check-holder 
shut out. 


This conclusion renders unnecessary any 
consideration of the further question whether, 
even had the bank not applied the deposit to 
the note, it could have held the deposit under 
a general right of lien for its depositor’s in- 
debtedness on the note. 


CONGRESSIONAL RECORD. 


DEPRESSION OF AGRICULTURAL INTERESTS. 


In theS enate on March 17th, Mr. Voor- 
hees submitted the following resolution, 
which was read : 


WueErEAS, The deep and widespread depres- 
sion and decay of the agricultural interests of the 
American people, the enormous and appalling 
amount of mortgage indebtedness on agricultural 
lands, the total failure of home markets to furnish 
remunerative prices for farm products, the pal- 
pable scarcity and insufficiency of money in circu- 
lation in the hands of the people with which to 
transact the business of the country and effect ex- 
changes of property and labor at fair rates, are 
circumstances of the most overwhelming import- 
ance to the safety and well-being of the govern- 
ment. Therefore, 

Be it resolved, That it is the highest duty of 
Congress in the present crisis to lay aside all dis- 
cussion and consideration of mere party issues and 
togive prompt and immediate attention to the prep- 
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aration and adoption of such measures as are re- 
quired for the relief of the farmers and other 
overtaxed and underpaid laborers of the United 
States. 

The resolution was laid on the table and 
on the 19th of March was taken up by the 
Senate, and Mr. Voorhees after pointing out, 
in a speech of great length, the unhappy 
condition of the farmers at the present time, 
suggested the following remedies: 


First. Tariff reform, which should be so 
thorough, complete and unsparing that, after 
providing sufficient revenue for the govern- 
ment, not one dollar would be further required 
of the farmer as protection to high-priced 
goods, because of their being manufactured 
and sold by American monopolists. 

The senator argued that a tariff enacted 
for the sake of protection, designed as a 
law whereby one class of citizens is prc*ected 
against competition-in the manufacture and 
sale of articles at increased prices over their 
real value, is not only a violation of the Con- 
stitution, but a legalized crime, more distinctly 


at war with the principles of liberty and 
equality than the stamp tax which caused the 
American Revolution. 


Second. A full supply of legal-tender 
money in the hands of the people, propor- 
tioned in amount to the population and busi- 
ness of the country. This, he argued, was 
as essential to the prosperity of the farmer 
as a sufficient quantity of blood is to human 
life. The senator stated that it is nowhere 
denied that there is at this time a meager and 
stinted volume of currency in circulation 
amongst the producing and business classes. 
The fact is owing largely to the absorption 
of money by the monopolies at the money 
centers, and to a great extent also to the 
growth of population and the expansion of 
business without any corresponding increase in 
the amount of our circulating medium. 

Third. The free coinage of silver, which 
would be a measure of relief to the Ameri. 
can farmer and to the laborer for daily 
wages. 

Fourth. The prompt enactment of laws, 
either by Congress or by the states, or by both, 
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punishing with state’s prison imprisonment 
those who speculate on the great food pro- 
ducts of the world and gamble on their 
future prices, without ever having owned a 
bushel of corn or wheat, or a pound of beef 
or pork, or any other commodity which they 
assume to buy andsell. Thisthe senator stated 
was an interference with the honest, legiti- 
mate trade of the farmer, which should be 
made a felony and punished as such. 


Fifth. To the foregoing propositions in the 
interest of the farmer, the senator suggested 
the addition of a liberal policy of pensions. 

Mr. Voorhees was followed by Mr. Wilson, 
of Iowa, who quoted the statements and 
figures of an Iowa farmer to the effect that 
the condition of the farmer is much better 
than formerly. 


Mr. Stewart, of Nevada, then gained the 
floor, and while concurring with Mr. Voor- 
hees that there is great distress in the country, 
that prices are low, and that times are hard 
for the farmers, differed from him radically 
as to the principal cause. He maintained 
that a shrinking supply of money was the sole 
cause of the present depression in business 
and low price of farm products. 

The resolution then went over. 


TRUSTS AND COMBINATIONS. 


A substitute for the original bill to declare 
unlawful trusts and combinations was report- 
ed by Mr. Sherman from the Committee on 
Finance, and came up for discussion in the 
Senate on March 21st. The substitute was 
as follows : 


That all arrangements, contracts, agree- 
ments, trusts or combinations between two or 
more citizens or corporations, or both, of 
different states, or between two or more 
citizens or corporations, or both, of the 
United States and foreign states, or citizens 
or corporations thereof, made with a view or 
which tend to prevent full and free competi- 
tion in the importation, transportation or sale 
of articles imported into the United States ; 
or with a view or which tend to prevent full 
and free competition in articles of growth, 
production or manufacture of any state or 
territory of the United States, with similar 
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articles of the growth, production or manu- 
facture of any other state or territory, or in 
the transportation or sale of like articles, the 
production of any state or territory of the 
United States, into or within any other state 
or territory of the United States, and all ar- 
rangements, trusts or combinations between 
such citizens or corporations, made with a 
view or which tend to advance the cost to the 
consumer of any such articles, are hereby de- 
clared to be against public policy, unlawful 
and void. And the Circuit Court of the 
United States shall have original jurisdiction 
of all suits of a civil nature at common law 
or in equity arising under this section, and to 
issue all remedial process, orders, or writs 
proper and necessary to enforce its provisions. 
And the Attorney-General and the several 
District Attorneys are hereby directed, in the 
name of the United States, to commence and 
prosecute all cases to final adjudgment and 
execution. 

Section 2. That any person or corporation 
injured or damnified by such arrangement, 
contract, agreement, trust or combination de- 
fined in the first section of this act, may sue 
for and recover in any court of the United 
States of competent jurisdiction, without re- 
spect to the amount involved, of any person 
or corporation a party to a combination de- 
scribed in the first sectian of this act, twice 
the amount of damages sustained and the 
costs of the suit, together with a reasonable 
attorney’s fee. 


The consideration of this bill with numer- 
ous suggested amendments, interlineations and 
substituted measures has since occupied a 
large portion of the time of the Senate daily, 
until finally, on March 27th, the bill and 
amendments were committed to the Judiciary 
Committee, with instructions to report in 
twenty days. It would he useless to fill our 
pages with a statement at length of the vari- 
ous proposed amendments. We await, be- 
fore publicatfon, the final framing of and ac- 
tion upon a definite measure. 


As an illustration of the difficulty connected 
with the framing of a proper measure, as re- 
garded by some Senators, we quote the lan- 
guage of Senator Morgan upon March 25th, 
upon this point, expressed during the discus- 
sion : 

“This bill, offered by the Senator from 
Ohio, and reported by the Finance Commit- 
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tee, is nothing but a drutum fulmen. It isa 
shell. It is a tub to the whale. It isnot ex- 
pected, I hope and believe, too, that it will 
ever yield any fruit in the way of checking 
conspiracies or combipations, or forestalling 
or regrating, or any other of the crimes against 
the market which the old common law fur- 
nished us with rules for defining and punish- 
ing also. 

“Sir, we have now a bill reported by the 
Committee on Finance, a substitute for a bill 
that the Committee on Finance had previ- 
ously reported, which came within range of 
the batteries of the Senator from Mississippi 
(Mr. George), and the bill went to pieces. Its 
friends had to take it back into the Commit- 
tee on Finance and bring out another one; 
and I think from wlat I hear around on the 
different sides of the chamber, without refer- 
ence to any political divisions at all, but in 
reference to the opinions of men who profess 
to understand the Constitution and laws of 
the country, that the bill of the committee, as 
reported now, is just as likely to go down as 
the one that was brought in before. Includ- 
ing that second effort, here are six bills now 
before the Senate, each of them drawn by gen- 
tlemen of experience ; and an account of the 
laborious efforts they have been making here 
for months, and some of them for years, in 
the maturing and bringing forth of these bills, 
is enough to startle one with the intricacy of 
the question.” 


NATIONAL BANK CIRCULATION. 

In the House on March 13th, Mr. Mason, 
by request, introduced a bill (H. R. 8147) to 
provide for a national bank circulation that 
shall adjust itself to the demands of com- 
merce, and for other purposes. Referred to 
Committee on Banking and C. 

COINAGE OF GOLD AND SILVER. 


In the House on March 14th Mr. Heard 
introduced a bill (H. R. 8195) to provide for 
the coinage of both gold and silver, and for 
the issuance of coin certificates to circulate 
as money, and to provide for the substitution 
of such certificates for the silver and gold 
certificates now outstanding. Referred to 
Committee on Coinage, W. and M. 








a5% 
































